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PREFACE. 



In presenting the following compilation to the public^ the writer 
tenders bis grateful acknowledgments for the kind assistance 
of his friends. 

It has been his endeavour to bring within the reach of the 
profession, either in terms, or substance, all the statutes and 
general rules which regulate the practice of the Court of Common 
Pleats at Lancaster ; and to particularize such of the proceedings 
as differ from those of the superior Courts at Westminster. 

Selections have .been made from the manascript notes of the 
Prothonotary> as well as the official Books and Records of the 
Court : si^d some of the latest decisions are given relative to 
sacb points of practice, as have been most affected by the new 
roles, and the statute 4 & 5 W. IV., c. 62. 



The Treatise is divided into^De Books. Thejirst comprising 
certain preliminary matters, auch as the jurisdiction of the 
Court, its Judges, Officers, Records, and Returns. The second 
Book contains a detail of the proceedings in an action, firom 
the trial. In the third, the practice 
nts is considered. The fourth treats of pro- 
olar actions, and against particular persons, 
irises such miscellaneous matters of practice, 
e introduced under any preceding title. 

nt errors may be found in this, his first work, 
himself upon hb readers' indulgence, for the 
□d hopes that notwithstanding its imperfec- 
>n may be found in some degree useful, at 
Should this expectation be realized, the 
;t will receive an ample recompence. 



TABLE OF CONTENTS. 



Intkoddction. 



BOOK 1. 



Chap. L 
Jurisdiction of the Court. 



Cbat. II. 
Judges and Officers of the Court. 

Chap. IIL 
Attorneys. 



Chap. IV. 



CommissioneTB for takioff Affidavito, 
oud Special B^. 

Chap. V. 
Aanses — Rule days — Return days. 

Chap. VL 

Records, and other official documents 
of the Court. 



BOOK 2. 



Chap. I. 



Process for the commencement of per- 
sonal actions — Service^le — Bailable. 

Chap. II. 
Appearance, and Distringas to compel it. 

Chap, III. 
Special Bail. 

Chap. IV. 
Proceedings against the Sheriff in 
de&ult of Bail. 

Chap. V. 
Proceedings on the Bail bond. 

Chap. VL 

Declaration. 

Chap. VII. 
Heading. 

Chap. VIII. 
Iesue» 



Chap IX. 
Demurrer. 

Chap. X. 

Preparing the Record. 

Chap. XI. 

Notice of trial, and countermand. 

Chap. XII, 

The means of procuring Evidence by 
Subpoena— admission of documents. 

Chap. XIII. 

Jury — Jury process— Special Juries- 
Views, 

Chap. XIV. 

Entering the cause for trial at the as- 
sizes — ^marking defence — order of trial. 



K 



CONTENTS. 



BOOK 3. 



Chap. I. 
Judgment by default. 

Gbap. II. 

The writ of Inquiry, inordinary cases, 
and under stat. 8 & 9 W. 3, c. 1 1 . 



Chap. III. 
Rule to compute. 

Chap. IV. 
Warrant of attorney. 

Chap. V. 

Cognovit. V 



BOOK 4. 



Chap. L 



Proceedings in Ejectment — ^by Decla- 
ration — ^by Pone. 

Chap. II. 
Proceedings in Replevin. 



Chap. III. 



Proceedings against bail on tbeir recog- 
nizance — ^by action of debt — ^by Scire 
facias. 

Chap. IV. 

Proceedings against Prisoners— dis- 
charge of Prisoners for want of the 
Plaintiff's proceeding. 



BOOK 5. 



Chap. I. 
Removal of causes to this Court. 

Chap II. 

Removal of causes from this Court. 

Chap. III. 
Particulars of demand and Set-off. 

Chap. IV. 

Staying proceedings on payment of debt 

and costs. 

Chap V. 
I'ayment of money into Court. 

Chap. VI. 
Oyer 9f Deeds, &c. 



Chap. VII. 
Nonpros. 

Chap. VIII. 

Discontinuance. 

Chap. IX. 
Trial by Proviso. 

Chap. X. 
Trial before the Sheriff, &c. 

Chap. XI. 
Judgment as in case of nonsuit. 

Chap. kll. 
Costs of the assizes. 



\* 



^ 



INTRODUCTION. 



01 nUB COVJVTT F4LATINE OF LAXGA8TSB AXD IT0 COVBT 

OF COMMON PLBAS. 



« 

The Conrt of Common Tleas «t Lancaster* beiiu; one of 
diose peculiar jurisdictions wlneti liave resulted from the 
constitution of comities palatine^ a brief acconnt of the 
nature and origin of audi counties may be proper, as an 
introdaction to the foQowing pages. 

The very name of PahtHne tmnoits a vast esttent of KaioreofCoiiii. 
authority, being derired from palatium or palace j the *•■ *^"''™"«« 
owners of coonties palatine having dterein longly rights, 
as iiifiy as the king possessed witbSn his palace 3 regaUm 
potestatem in omntbus (a) : and hence there is no Idgher 
frsnduse than^llittt of « comity pdatine. 

Hiese petty sovereignties, it is thought, owe their or^;in fj*^^ on^ 
to reasons of policy; for by givii^ to the eonnties of 
Chater, Durham, and Lctneeuier eadh « domestic judiea-- 
tore, tbe inhabitants ^lereof were tiie less frequently 
oUiged to leave tiidr homes, to seek redress at distant 
tribunals j and were, twnsequently, the better prepared to 
protect their counries against the frequent incursions of 
their Scotch nei^bours, on the one hand, and the Welch 
ontheo&er(6). 

On this account, says the historian of Lancashire, there 
were formerly two other comities palatine, border counties, 
AS tiiej were <;a]led, viz., Pembrokeshire and HexhamsMre, 
(the latter now united to Northumberland) but these were 
ftbofished by parfiament, the formor in the twenty-seventh 
year of the reign of Henry VIII., and the latter in the 
fourteenth year of the reign of EHzabeth (c). 

[ J^) Bnc. Ub. 3,C. 8, s. 4. 4 Inst. 204. 6, Yin. Ab. ^594 andsea. 
Mat, y. Pfttten, 1 Vent. 155. Chaetham, y. Crook, and othan, 1 >f (X 
•ad Y., 311. # 

(b) 1 B1. Com. 118. Bac. A^h. Tit. Courts Palatinate. Fisher, y. 
Vitten, Supra. 

Jc) ftdnes' History of Ltaeashire, Vol. 1, page 200. (note), I Bl. 
Com. H8. 
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Ptesent Coun- Of the three counties palatine still remaining, viz., 
ties Palatine. Chester, Durham, and Lancaster, the first is the most 
ancient, for it appears that William the Conqueror granted 
this County to Hugh Lupus, Earl of Chester, tenendum^ 
sibi et haredibus, ita libere ad gladium^ sicut ipse Rex 
tenebat Angliam, ad Coronam (d). The like ample grant 
was soon alter made, of the Bishopric of Durham, to that 
Prelate (e) ; and the County of Lancaster was the ^gAt 
that was created l^alatine 5 but, says Lord Coke (/), ^ 
''although it was the youngest brother, yet it was the best 
beloved of all the other ; for it. had more Honours, Manors, 
and Lands, annexed to it, than any of th^rest." 

It has, however, been the opinion of somie, that Lancaster 
enjoyed the privileges of a County Palatine before the 
Norman Conquest {g) 3 but most of /L& vrriters on the 
subject, state that it was created a ^unty Palatine by 
Edward III. (after it became a Duchy)ftff favor of Henry 
Plantagenet, first Earl, and then rNj^ke of Lancaster, 
whose heiress (Blanche), being marrieoto John of Gaunt, 
the King's son, the Franchise was greatly enlarged, and 
confirmed in Parliament, to honour John of Gaunt himself, 
whom, on the death of his Eather«in-law, the King had 
also created Duke of Lancaster (^). The Charter bears date 
(1377) 51 Edward III., ai^d is expressed in these terms: — 

Charter of the '' ^cx omnibujs, ad quos, &c., salutem. Sciatisquod « 
County Palatine nos, debits con'sideratione pensantes gestus magnificos 
of Lancaster, cunctorum, qui nobis in guerris nostris laudabEiter et 
strenu^ servierunt, ipsos desideramus honoribus attoHere, 
et pro viribus, juxta merita, prsemiare^ quanto magis 
filios nostros, quos, tam in sapientift quam in gestu nobili,^ 
alios praecellere conspicimus, et qui nobis locum tenuerunt 
et tenere poterunt potiorem, nos convenit majoribus hon- 
oribus et gratiis praerogare ? 

(<0 4 Inst. 211. 

(e) 1 Reeves' Hist. Com. Law. 48. 

if) 4 Inst. 210. 

{g) Baines' Hist, of Lancashire, Vol. 1, page 199. 

(fi) 4 Inst. 204. Plowd. 215. 1 Vent 155. 2 Reeves' Hist. Com. 
Law, 367, 8- \ Bac. Ab. 634. Selden, Tit. Honor. 1 BL Com« 117, 
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" Considerantes itaque probitatem strenoam et sapien- 
dam pnscdlentem, carissiini filii.nostri Johannis Regis 
CasteOse et Legionis^ Dacis Lancastrise^ qui laboiibus et 
expensis semper se nobis obsequiosum exhibuit^ pro nobis 
^knh, in necessitatibuSj intrepid^ se guerranun discrimi- 
niinis exponendo 3 

''£t volentes^ eo praetextu, ac desiderantes eundem 
flium nostrum aliquali comodo, et honore ad pnesens, 
(Hcet non ad plenum^ prout digna merita ezposcmit) re- 
munerare^ ex cert& scienti^ noslro^ et Iseto corde^ de assensa 
pnelatorum et procerom^ in indtanti parliamento nostro, 
apnd Westmonasterium conrocato, existentium, eonces- 
samus pro nobis et hseredibns nostris, preefato filio nostro 
qood ipse, ad totam vitam soam^ habeat, infra comitatum 
Lancastrian, canceUariam suam, ac Brevia sua sub sigillo 
sao pro officio cancellarii deputando consignanda. Jus- 
tidarios suos, tain ad placita corome quam ad quaecunque « 
alia placita commimem legem tangentia tenenda, ac cog- 
nitioDes eorundiem, et quascumque executiones, per Brevia 
soa et ministros suos ibidem, faciendas, et quaecumque alia 
Hbertates et jura regalia, ad comitatum palatinum pertinen- 
tia, adeo integr^ et liber^ sicut Comes Cestriae, infra 
eondem comitatum Cestriae, dignosdtur obtinere : 

''Dedmis, quintisdecimis, et aliis quotis et subsidiis, nobis 
fit haeredibus nostris, per communitatem regni nostri, et 
dedmis et aliis quotis, per clerum ejusdem regni, nobis 
concessis, et imposterum concedendis, aut eidem clero per 
sedem apostolicam impositis et imponendis ; ac pardona- 
tiombns vitae et membrorum, in casu quo aliquis, ejusdem 
comitatOs, aut alius, in eodem comitatu, pro aliquo delicto, 
^^tam vdmembrum amittere debeat : ac etiam superioritate 
pt potestate corrigendi ea, quae in curiis ejusdem filii nostri 
ibidem errouic^ facta fuerint -, yd si idem filius noster, aut 
Qunistri sui, in justiti^, in curiis ejusdem filii nostri, inibi 
&ciend^ ddecerint^ semper salvis : 

*' £t est intentionis nostras quod idem filius noster, ad 
mandata nostra et haeredum nostrorum, ad parliamenta et 
concilia nostra duos milites, pro comunitate comitatiis 
praedicti, et duos burgenses de quolibet burgo ejusdem 
comitatds^ ad tractandum,. cum aliis de commumtate dicti 
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iregni nostri, ad esdem pariiamenta et coiunHa v'emaitibas^ 
de n^otiis dicti regni noslri^ in eisdem pazihanentia et eon- 
ciliiA exponendbj mittere teneatnr. 

** Et quod idem fiHos noster certos honiiiie8> fideles et 
sufficientes, ad hujusmodi decimas et quintasdecimas, aub* 
sidia^ et alia quota^ quotiens ea nobis seubseredibusnostris 
in parliamentis seu eondliis concedi contigerit, colHgenda 
assignetj ita quod nobis et hsredibus nostris de sic con- 
cessis respondeatar per eosdem. In cv^va, &c» 
Teste Rege^ apiul Westm. xxviii. ctie Febmarii^ 
Per ipsum Regem de assensu totius parlianientL*' 






Title to tlie '^^ privileges tbns granted to tbe Duke of LocDcaster for. 
County Palatmelife^ were afterwards confirmed and amplified by seTeral 
of Lancaster, charters of Richard the second 5 and, by an act of P^uiia- 
ment made in the first year of the reign of Henry IV. the 
Duchy of Lancaster was settled upon dial kk^ and his 
heirs^ and made independent of the possession of tibe crown ^ 
and finally, by an act of Pailiament made in the first year 
of the reign of King Henry VIL, the duchy, inclndii^ the 
county ptJadne witii all its incidental honours and privi- 
leges, was assured to that sovereign and his heirs for ever, 
^ '^ separate firom the crown of England. It has, however, 
accompanied the succession to the crown, as settled at and 
afber the revolution (Ar). 

The palatinate The exclusive administration of justice by hia own ootirts 
^^ **^ ^•^- of Law and Equity, fiarmed one principal branch of the 
Jura Regalia conferred upon John Bidie of Lancaster. 
These courts consisted, as at present, of a superior const of 
Criminal Jurisdiction, a court of Equity, iad a court of 
Common Fleas for llie decision of dvii suits, exercising 
within the county a jurisdiction, in as ample a maimer as 
the courts at Westminster (/)• 

The place of Previous to the creation of the County Fdatine of Lan- 

holding them, caster, the assizes were held occasionally, if not uniformly, 

at Preston (m) : but soon after tiliat event, John of Gaunt 

(k) 8e« 1 BL Com. 116^ 119, (note). 

(/) 1 Bac. Ab. Ht. Couits Palatiiiate. And see Ut Rep. of Com- 
miesiotieri of C. P. L. page % 3. 
(m) Seepage 16 (note>af nch Report. 
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obtamed a royal charter for the ezdusiTe right of holding 
at Lancaster ** the pleas aad sessions of all Justices what-r 
soeyer, assigned for the said county." Since that period^ the 
palatinate courts of conunon law haFe generally been holden 
at Lancaster, but not invariably so : for it appears from 
like style of the plea-rolls of the common pleas at Lancas- 
ter, of 6th Edward IV.^ and 11th Henry VUL, that the 
assizes were then held at Preston ; and some of the writs 
in the time of Henry IV.^ and succeeding reigns to Henry 
\III.9 are tested at Preston and elsewhere. For several 
centories however, until of late> the assizes for this county 
have been held exclusively at Lancaster* 

The places originally fixed upon for holding the assizes, ??°^ ^ ^* 
were the principal and chief towns of every county (it) 3 
bat many of the then principal towns, have ceased to be 
so : and the ancient town of Lancaster, once the metro- 
polis, as it were, of the county, and the residence of its 
sovereign dukes, is now fieur surpassed in population and 
eommemal importance, by Liverpool and Manchester. 

Such changes, rendered it expedient, in some counties, tp 
alter the seats of judicial tribunals, and led to the passing 
of the Stat. 3rd and 4th Will. IV. c. 71, which confirmed 
the power of the King, to order as to what places, in any 
county in England or Wales, the assizes should be holden ^ 
and particularly empowered him to direct the court of 
common pleas at Lancaster, to be holden at one or more 
place or places in the county, and to divide the county for 
that purpose* 

In pursuance of the above act, his present Majesty on 
the 24th of June, 1835 (0), ordered the assizes for the 
comity palatine of Lancaster^ to be held on the same cir- 
cuit both at Lancaster and Liverpool 3 and the county to 
be divided into the Northern and Southern divisions : the 
one induding the Hundreds of Lonsdale, Amoundemess, 
Leyland and Blackburn 5 and the other,' the Hundreds of 
SaJford and West Derby : and all business as well civil as 
criminal, for the Northern division, was thereby directed 

(») See Stat. 6, Bich II. c. 5. 

(0) See Londoa Gazette of the a6th June, 1835. 
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The BencB at 
Lancaster. 



The Bar. 



to be "transacted at Lancaster; and aU for the Southern 
diyiskm> at LiverpooL On the day after this order was 
issued^ a similar dne was inade^ for the court of conunon 
pleas at Lancaster (p)* 

llie Judges ot the common law courts of the county.pala- 
tine of Lancaster (9), benig chosen from those of the courts 
at Westminster^ the administration of Justice within the 
county^ is of the most exalted character, and the Bench 
there has been oocu|tt6d from time to time by men oi the 
highest legal attainments. 

The attendance of counsel at the assizes is very ntuner- 
ous ^ and it is an encouraging durcumstanoe -liint many of 
the Banisters <^ the Northern circuit, have risen to stations 
of the greatest eminence ; and -not less than, eight, of .the 
present judges <^ the superior courts at Westminster, hare 
been counsdon this drcuit. 

The Attorney General for the county jialatine, is an 
officer of this circuit -, and there are also two king's coun- 
sel for the palatinate (r). The Attorney General deriFes 
his appointment from t^e Chancellor of the Duc^y, and 
takes precedence at tfaebar here. The other counsd rank 
according to their precedency, in the courts at Westminster. 

Officers o^C.P. The officers of the court of common pleas at Lancaster, 
L., Records, &c. ^^^ ^^ records of its proceedings, are treated of in the 
course of the following work* .With respect to the practioe 
of the courts a few general remarks, which cannot well .be 
introduced under any of the following heads, may be made 
in this preliminary chapter* 

Practice of C.P. Its practice resembles as nearly as circumstances will 
^* permit, that of the court of common pleas at Westminster ; 

but -m many particulars it is less complicated, and indeed 
its superior ad^anti^es in some instances, and espedally in 
the fi^quent returns of process^ have fonned the ba^ of 
some of the impro^^nents recently made in the courts of 



Attorney Ge- 
neral, 



Qpi) See furiher on this subject post, B. 1, Gh. 5. 



As to the qipointment and functions of the Judges, see post B. 1 
cbap^ 2. 
(r) Baines' Hist, of LanoBslnre. Vol. Jl, page 221. 
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common law at Westinin9ter. One great advantage in its 
piactiee is, that tbe whole of the business is transacted at 
s single office at Preston, whidi is always open, except on 
Sondays, Chrbtmas day, and Good Fkiday, under the im- 
mediate management and superintendence of one officer, 
the deputy Prcrthoiiotary {$)• 

Vtrions statutes uid ruks of court have been made, from Modem Im- 
tima totime^ for impKwing tie practice of the court \ but provemeiittui 
it has been reserved for our own day, to effect those mighty ^'''*^^^' 
changes, which have completely altered the general system 
of le^ proceedings. 

On the idthJ'ebnury, 1829, his late Mi^sty, Geo. IV, 
issued a commission, directed to Sir James Scarlett^ Knight, 
(now Lord Abinger), the Hon. Bjobert Henley Eden (now 
Lord Henley), and Thomas Staride, Esquire, to inquire 
into the practice of the palatine courts of Lancaster, which 
commissioneFS in their report dated the 13th December, 
1830, after mentioning the advantages resulting to this 
county from tike establishment of its own courts, recom* 
mead certain alterations to be made in the practice of those 
coorts, and es^cially oi the common pleas. 

VixBj of the iasprovements suggested by the commis* 
sisners, have, since been adopted; some by means of 
general luks of coast, and oUiers by the late important 
statute 4 and 5, W. 4. c^ 62. Amoi^ tiie prinopal oi 
these impifovements may be mentioned the adoption of the 
same forms of process, for the, commencement of personal 
actioiffi, as have lately been established, by the uniformity 
of process act, for the courts at Westminster — the pro- 
viding a means 4]f enforcing obedience to the writ of sub- 
poena, when served out of the jurisdiction of the court — the 
establishing of an unexceptionable court of appeal, especially 
on ttedons for new trials, and for the discussion of special 
cases — and the providing of a more efficacious proceeding 
for enforcing « judgment recovered in this court, where the 
defendant has no effects within the county, and does not 
leakle ^ere. It may here be obsepfred, that many persons 
had k«g desired such a change in the proceedings of in^ 

(») See iBt Rep. of the Commisaonew of C. P. L., page 3, 4, 5, 6. 
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ferior courts of judicature^ as would secure to a successful 
party in a suit^ the due execution of f nal process^ and 
at the same time leave an unsuccessful suitor^ less e;qposed 
to the extortion and oppression, too often practised in the 
execution of the process of such inferior courts* A remedy 
has, in some degree, been provided. against this evil, by the 
establishment of new tribunals, for the trial of causes of 
small amotmt, depending in a superior court -, and at the 
same time affording to suitors the protection which results 
from the execution of process by the sheriff. 

But it is unnecessary to point out here all the alterations 
which have been lately made in the practice of this court ; 
suffice it to state, mat in addition to the improvements 
above mentioned, others equally important have been 
made ; and, in general, the statutes and rules for regulat- 
ing the practice of the courts at Westminster, have been 
adopted by this court, wherever from the peculiarity of its 
constitution, it admitted of such alteration : and as uni- 
formity in the practice of aU courts is highly desiraUe, it 
has been provided by statute 4 and 6 W. IV., c. 62, s. 34, 
Provision for " that whenever by any act of parliament, or by, or. under 
S Pr^*d^ ''the authority of any act of parliament, or by any rule 
^^^* " or order of any of his Majesty's superior courts at West- 
*' minster, or of any of the judges of the same, any rules^ 
*^ orders or regulations, shall be made for the purpose of fra- 
ming, regulating, or amending the proceiedings, practice or 
pleadings, of any of the said superior courts at Westmins- 
ter, it shall be lawful for the judges of the court of com- 
•* mon pleas at Lancaster, or any two of them, by rule or 
^' order to.be made in that behalf, to adopt mutatis mutant 
" d%8, aU or any of such rules, orders, or regulations, or any 
*' part or parts thereof, as to the said last mentioned judges 
*' shall seem fit." 

Having thus glanced at the modem improvements in the 
practice of the court, we would remark in concluding these 
introductory observations, that notwithstanding other simi- 
lar establishments, in a neighbouring county, have been 
abolished, yet the court of common pleas at Lancaster, 
from the superior excellency of its constitution, seems to 
have acquired a permanent character : and from the ready 
access to it at all times, and the simplicity/^economy, and 
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expedidon of its procedure^ it may well be ranked among 
the most valuable tribunal of justice in the kingdom. It is 
tnie^ indeed^ that the causes of its establishment, have long 
ance happily ceased;, but still, there are reasons equally 
urgent for its preservation : for if, in former times it was 
deemed expe<iient to give to the county of Lmcaster a do* 
mestic judicature, for the purpose of keeping the people at 
home, to resist the frequent aggressions of their predatory 
nd^bonrs, it is equally important now, for the interests 
of this great conmierdal and populous county, that its 
inhabitants should '' retain its lo€»l jurisdiction and judicial 
establishment^" as a means of obtaining cheap, speedy, and^ . 
at the same time, effectual justice. It is pleasing to con- 
trast our present condition, with that of our ancestors, at 
the period when the palatine jurisdiction was created. Then 
the ancient castle of Liancaster, with its endrcling moat 
and embattled towers, stood on its lofty eminence, as for^ 
bidding the hostile approach of our northern neighbours. 
Now we regard those neighbours as friends, and the county 
palatine of Liancaster, &vored vidth the due administration 
of good laws in her own courts of justice, invites the peo- 
ple of all coiuitries to her shores, and receives them under 
ber protection. 
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BOOK I. CHAP. 1. 

OF THE NATU&E AND JURISDICTION OF THE COUBT OF 
COMMON PLEAS AT LANCASTBE. 



The court of Common pleas at Lancaster is recognised Juriadietfoii.. 
as one of the superior courts of the kingdom (a) ; and 
possesses throughout the county^ a concurrent juxisdiction 
with the courts of common law at Westminster, in all per- Conearrtot, 
801U1I actions, and actions of ejectment. 

The jurisdiction of the court in all actions, except those 
against attorneys and officers of the court, was primarily 
founded on an original writ, issued, not firom the chancery 
of En^and, (there being no curaitor there for the issuing 
of sudi writs into counties palatine) but from the chancery 
of the county palatine, and returnable before the Justices 
of the common pleas at Lancaster (6). 

In an cases, therefore, where an original writ from chan- ExdiuiTe. 
eery, was necessary to support the proceeding of a supe- 
rior court, this court has possessed within the county an 
excluswe jurisdiction, as in all real actions for lands within 
the county : and consequently, in the levying of fines and 
sofiering of recoveries of such lands. In personal action s 
the original w rit, though supposed to be issued , yet rarely 
in f act w a s so in modem times, exc ept- in pro ceedings 
against corporations within the county, which, imtil the 4 
and 5 W. IV. c. 62, must necessarily have been commen- 
ced by original, issued from the chanceiy of the county 
palatine ; and therefore, this court in such cases had ex- 
dusive jurisdiction. In all other personal actions, the 
courts at Westminster have for a long time exercised vrithin 

(a) 1 Sannd 74. 

lb) See 1st Report of the Commiaiionere appointed to inquire into the 
pracQce of C. P. L., page 7« 
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the county a juiisdictioii^ concurrent with that of the court of 
common pleas at Lancaster^ having it is said^ acquired such 
commimity of jurisdiction from, the following circumstances : 
1* By the disuse of pleas to the jurisdiction of the courts' 
at Westminster. 2. By those courts allowing a plaiTitiff, 
in a transitory cailse of action, aiisiiig within the county- 
palatine, to proceed by testatum capias, laying the venue 
in another county^ and not aHowing the ddeadant to 
change the venue to the county pidadae, without his un- 
derti^ng not to assign for error, the want of an originaL 
3. By the practice of the courts at Westminster, in enter- 
taining original jurisdiction, without the aid of an original 
vmt (c). 

By the abolition of fines amd xecovciies (d), flsad liie 
substitution of the summons and capias fcr the origsiMii 
writ, in the commencement of personai actions, very Iktle 
remains of this court's exclusive jurisdiction, which is now 
confined to the few remaining inataaces of real actloais for 
lands within the county (e). 

What necessary In order to give this court jmisdictton in pegsonJ a c* 

togivetheCourt tions, it is not uecessary that thecaaiie of action sbntild 

Juris daon ^^^ within the co unty, nor tlwt the plaintiff shoaid r eside 

there .^ It the defendcuat be amenable to the process of the 

court by his person or effects, it is sufficient (/). 



'* 



bstqipeiuteuid This court is a court of mneal from the dedBknnaf in. 

^pen^r Jum- j^^ ^^ ^^ ^^ ^^^ by writ «f CttOT, OT fidw 

judgment ; and proceedings are removable firom m£mor 
courts of record within the county, by writ of certwrari, 
or Jiabeas corpus cum ca»9a, and firom courts not of seccxnU 
by writ of pone loquelam, recordoH fadas loquelam, at 
accedas ad -curiam. 

(c) 1st Heportof iheCommissionenDfC. P. L.,.PH»®'9* 

(d) By Stat. 3 and 4, W. 4, c 74. 

(e) The Stat 3 and 4, W. 4, c. 27, s. 36, aboHflhed aSl real and mixed 
actions, except tlie writ of right of dower, iwrit of- dower wufe nikii habet^ 
quttre wmedxt, and ejectment. ^ These actions, eooept ihat of ejectment, 
must Btiube commenced by original writ ; and the action of ejectment aw* 
be brought in the same manner as formerly. See Tidd's pr. (1833) p. 62. 

') 1 Bae. Ab. Tit. Courts Pahitinate. 1 SmuH 74. ETanii's Pr 
L. page 3. 



.W 



1 



^ NATURE AND JURISDICTION OF THE COURT. lo 

Proceedings are removable from this court to the King's Remoyal from 
Bench^ by writ of certiorari, but such removal is not ^^ Court, 
allowed without a special ground for it (g) 5 and a writ of 
error lies from this court to the King's bench^ for although 
this is a superior courts yet its jurisdiction is derived 
.from JEhe crown (A). 

An injunction to stay proceedings in this court may be Injunction to 
had frbm the Chancery of Lancashire, which has a con- »t»J^ P'oc««<*i"g« 
current jurisdiction with the high court of Chancery, in 
granting such injunctions, where the litigant parties are 
resident within the jurisdiction, (i). . 

In causes sent from the courts at Westminster for trial J"?l.®^ Causes 

.._ 1 ^ • -. J r-."L •-. r -by Mittimus. 

in a county palatine, instead of the common writ of venire 
facias, there is a special writ of mittimus, directed to the 
justices there, commanding them to issue the jury process, 
and when the cause is tried, to send the record back to the 
court above. 

The Process of Jhe Court cannot be executed out of the Process of the 
county, except only the writ of subpcena, which by statute ^"'*' 
4 and 5, W. 4, c. 62, s. 29, may be served in any part of 
England or Wales. » 

The statute just referred to, has also given a greater 
efficacy to the proceedings of this court i^ two other im^ 
portant particulars : the one, where a plaintiff, or defendant, M^de of enfor- 
against whom a judgment is recovered^ shall remove his cing Judgnicntg 
person or goods out of the jurisdiction 5 in which case any ^^^ Rules out of 
of the courts at Westminster is empowered to issue an 
execution into any county, upon a certificate from the 
Prothonotary of the amount of such judgment (j) : the 
other, where parties against whom it is desired to enforce 
roles of this court, are resident out of its jurisdiction ; in 
which case upon a certificate of the rule by the Prothono- 
tary, and an affidavit that by reason of such non-residence, 

(g) See post B. 5, cK 2. 

(h) See post B. 6, ch. 18. 

(t) Cheethaxn v. Crook and otliers, 1 M'C. and Y. 307. 

(j) 4 and 6, W. 4, c. 62, s. 31. 
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^ the rule cannot be enforced^ it may be made a rule of any 
of the courts at Westminster^ and enforced as such (A). 

cee^Ls! ^'^* The forms of proceedings in this court are for the moat 

part the same as those of the courts at Westminster. And 

Assimilatingthe in order to effect, as far as possible, an uniformity of 

^^^^ ***J?*I practice, the judires of this court, or any two of them, are, 

of the Courts at '^ , * •* 9,x j ^ j "^ . ,» / -m- 

Westminster. ^ ^^ <^^e ^^x^ (0 empowered to adopt, mutatis mutandis, 

any of the rules of the courts at Westminster. But where 
the practice of those courts differs, and there is no rule 
peculiar to this court, its practice is governed by that of 
the Common pleas at Westminster. 



(^) 4uid5, W. 4, c. 62, t 32. 

(7) See ante pa. 10. 



^ 
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BOOK 1. CHAP. II. 

OF THE JUDGK8 AND OFFICBB8 OF THB COUBT. 
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The Judges of this Court were fonnerly limited to two TIm Judgts. 
in number^ being always the two judges of the courts at 
Westminster who had chosen the northern-circuit; but 
by statute 4 and 5 W. 4, c. 62^ s. 24^ the King is em- 
powered '^ in right of his duchy and county palatine of 
" Lancaster^ from time to time to nominate and appoint 
all or any of the judges of the superior courts at West- 
minster^ to be judges of this court : provided never- 
theless> that the judges before whom the assizes for this 
county shall from time to time be held^ and their res- 
pective officers^ shall alone be entitled to the fees and 
emoluments heretofore received by the judges of the 
county palatine^ and their officers." In pursuance of this 
act, the King, by his letters patent, under the seal of the 
county palatine, dated the 15th November, 1834, constitu- 
ted all the then judges of the courts of King's Bench, 
Common Pleas at Westminster, and Exchequer, judges of 
this court, reserving to the two judges of the preceding 
assizes, their fees and emoluments. And by another pat- 
ent, dated the 3rd March, 1835, his Majesty appointed 
the then lately created judges of the courts at Westmins- 
ter, LoTil jiiiinger, and Sir J. T. Coleridge Knight, to be 
judges of this court. 

Notwithstanding the above general appointment, the 
jud'^es of this court before whom the Assizes are holden, 
are now, as heretofore, appointed by a separate commission, 
under the seal of the county palatine (a), which latter 
appointment is made whenever a change takes place in 
the judges who go the northern-circuit, 

(a) 27 H. Sf c. 24, e. 6. 
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By such separate commission one of the judges is con- 
stituted Chief Justice, and the other Justice, of all manner 
of pleas within the county palatine. No alteration in the 
form of such commission has taken place in consequence of 
the statute 4 & 5 W. 4, c. 62 5 and the order of his Majesty 
for holding the assizers at Liverpool as well as Lancaster, 
expressly directs that no alteration shall be necessary in 
such commission (6) — a copy of the judge's patent is given 
below (c). As all actions tried here whether commenced 
in this court, or transmitted by Mittimus, are tried at bar, 
under the authority of such commission, there is no clause 
of Nisi prius in the award of jury process 5 and the judges 
connot be assisted in the trial of civil causes by a sergeant, 
as in other counties (d). 

See post ch. 5 of this book. 
Patent of the Chief Justice of the court : — 
Patent of the " ^^**™ *^® Fourth, by the Grace of God, of the United King- 

Chief Justice ** ^^^ °^ Great Britain and Ireland, King, Defender of the Futh. To 
** all to whom these our present Letters shaU come greeting. Know ye that 
'* we of our especial grace, certain knowledge, and mere motion, have 
** g^ven and granted, and by these presents ao give and grant unto our 
** Tiehty trusty, and well-beloved, John Lord Lyndhurat, our Chief Baron 
** of our court of Exchequer at "Westminster, the office of Chief Justice, 
<*of Common Pleas, within om- County Palatine of Lancaster; and the 
" office of Chief Justice of all manner of pleas within our County palatine 
(< aforesaid, to be held, heard, and determmed, to the before-named Lord 
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'* within our County Palatine aforesaid, to be held, we make, ordain, and 




*' Mort d' Ancestor, Juris Utrum, Certifications, and Attaints, and other 
** pleas whatsoever, within our County Palatine of Lancaster, which 
** shall be arraigned or prosecuted at Lancaster, or elsewhere in the same 
** county, to be held, heard, and determined, (which said offices by other 
*' our Letters Patent, under the seal of our County Palatine aforesaid, 
**• bearing date the dOth day of January, in the fourth year of our reign, 
" were ^ven and granted unto our trusty and well-beloved Sir William 
'* Elias Taunton, Knight, one of the Justices of our court before us, so 
**iong as it sliould please us, which our pleasure we have determined and 
"do determine by tnese presents), to have, enjoy, occimy, and exercise 
"the offices aforesaid, and every of them, unto the before-named Lord 
" Lyndhurst, so long as it shall please us : to be taken for the premises, 
" the Wages, Fees, and Profits, autiently due and of right accustomed, 
*'by the hands of our Receiver General, of our duchy of Lancaster, for 
" the time being, at the usual Feasts. In witness whereof, we have caused 
" these our Letters to be made patent. Witness ourself at Lancaster, 
** the 16th day of June, in the lourth year of our reign." 

The patent of the other assize Judge is similar in all respects, except, in 
constituting him " Justice " instead of " Chief Justice " of the court. 

(</) Evans' pr. 6. 
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The chief justice usually presides in the crown courts 
at the assizes ; and in vacation^ rules and summonses are 
generally returnable before^ and orders made by^ him. 

The other assize judge usually presides in the civil court; 
and^ during the northern-circuit, rules and summonses are 
generally returnable before, and orders made by, him. 
Writs are tested in the name of the chief justice 5 or, in 
case of vacancy of such office, in the name of one of 
the other judges of this court. The judges have 'no as- 
sociate 3 and each of them appoints his own marshal. 

There is one Prothonotary of this court, whose office is a Prothonotary. 
patent office, in the gift of the crown, in right of the duchy 
of Lancaster. This officer unites in his own person the 
functions of tte several clerical officers of the superior 
courts at Westminster: thus, he signs all writs issuing 
from this court, and files the same when returned. All 
roles (necessary in the conduct of a suit) whether to 
shew cause, or absolute in the first instance, or upon a 
judge's order, are drawn up by him. With him, appear- 
ances are entered, and special bails, declarations, pleadings, 
and other proceedings, filed. He files writs for the re- 
moval of causes into this court; and, returns writs of error 
and certiorari, for the removal of proceedings therefrom. 
Minutes of writs, declarations, pleadings, and other pro- 
ceedings, are made by him, in books kept at his office : 
and he has the custody of all documents relating to the 
proceedings of this court, an account of which, is given in 
another pkce (e). 

It is "his business to nominate special juries 3 to make out 
wtits t)f venire facias and habeas corpora for juries, as 
vreSLior the trial of causes, depending in this court, as 
of those sent to be tried here, by mittimus ; and in the 
latter he draws up the posteas, and transmits the same to 
London. He also draws up and enrols judgments and 
recognizances of bail ^ and makes official copies of fines, 
recoveries, and proceedings in a suit. He taxes costs 
between party and party, and attorney and client ; and 
computes what is due for principal and interest, on bills> 
notes, bonds, mortgages, &c. He takes recognizances of 
(e) See poat chap. 6 of tUs Book. 
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bail> preparer doihinissionsfbt taking the fiamej and decides 
(upon affidavits) as to the suffideney^ or insufficieticy of 
bah^ when objected to« There iA, however^ in caseB of bail, 
a power of appeal from his decision to the judges of the 
court ; but no instance has been known for many years 
of such an appeal having been made. 

By the order of his Majesty for holding tile assizes 
at Liverpool as well as Lancaster, the Prothonotary 
or his deputy is required to attend the assites at both 
these places. In court, he calls the jury, reads dooumen" 
tary evidence, and takes minutes of the proceedings and 
decisions. He also adnunisters the oaths of persoiusaihnitted 
attom6ys> and enters such admissions on the rolL 
For a long series of years the duties of this office have been 
discharged by a deputy, resident at Preston. 

The Sheriff. The ocecutive officer of this court is the Shffrijf, who is 

appointed yearly, by patent, under the seal of the county 
palatine. 8uch appointment generally takes j^oe in the 
month of February, and the proceeding thereon is some*- 
what different (torn that on the appointment of Sheiiffii of 
counties not palatine ^ the Chancellor of the I>a<^y and 
not the judges, selecting three persons^ whose names he 
submits to the king, as Duke of Lancaster, and the first 
in the list is usually appointed. The Sheriff of Lancashire 
is an immediate officer of this court, and is therefore trab-< 
ject to its jurisdiction, and punishable for contempt. He 
is also considered an officer of the oourts at Westminster^ 
and amenable for disobepng the process of those ootttts. 
His own attorney is generally appointed under-sheriff j and 
if the under-sheriff does not t^^e at Preston, he. deputes 
an ageut there, to discharge the duties of the office ; toid 
the sheriff or his deputy is required to attend the ass&Bes 
both at Lancaster and Liverpool (ee). Baili!^ or officers 
for the execution of Process, are appointed in the principal 
towns of the county,and act tinder written warrants from 
the sheriff, in whoflfe of^ce the writ& are lodged : but when 
the sheriff is a party to the Sttit> this court directs its 
process to the coroners of the county 3 and if they be inter* 
ested, to elisors, named by the prothonotary. 

Cee) Order of the King in Council of the 24th June, 1836. See Lend. 
Gazette of the 26th June, 1835. 
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In Older to prevent abuses in the execution of process^ 
it 18 a nde of this court (f), that "if any sheriff, nnder- 
*' sheriff^ sheriff *s clerk, bailiff of liberty (g), orother bailiff, 
" shall wilfbHy delay the execntion, or return of any process, 
"or ezecutioa ; or shall take or require any undue fees for 
" the same } or shall give notice to the defendant, and there* 
'' by the execution of any process or writ be prevented ; or 
" having levied money detain it in his hands, after the return 
" of the writ, besides the ordinary course of amerciaments, 
"an attachment, information, commitment,orfine, tobe as 
" the case requireth ; and this as well in the case of a late 
^' sheriff, at other person before mentioned, as of them 
** pnseat in office%" And in furtherance of this provision 
it has lately been ordered (A), that " if any sheriff's officer 
" shall, under any pretence whatever, take from a defend- 
" ant, on the execution of any bailable process, a larger 
^'flum than is allowed by this court, the i^riff shall, by an 
^ order of this court, or one of the judges thereof, be com- 
''peQed to refund to the defendant, the amount of any such 
*' overcharge, together with the costs of any application that 
''may be made tor that purpose ; provided such appHcation 
"be made, during the time such sheriff remains in office, 
" or within a month afterwards.*' 

The following law officers of the county paktine, though 
not immediately officers of this court, are yet, in some 
aeitfttpe, cMkceroed in its proceedings. 

Tke CMn<:dhr of the Duchy and County Palatine who ^^^^^^ ""^ 
tt appointed by the King, as Duke of Lancaster, has the g^^^^lSe 
CQsUxly of the several seals of the Duchy, and county 
palatine (i) ; and also the sealing of all writs, issuing as 
wdl from this court, as from the Chancery of Lancashue ; 

(f) It^* Gen. Sep. Amu 1655. 

(ff) The Liberty of Fumees is the only Liberty within the county, which 
ponessee an exdueive right to the execution of process within its precincts 
Dy its own officers ; but this right is at present verj limited, as the Writ 
« Mpttw to arrest now contains a clause of non omttttu. 

(h) Reg. Gen. (49), Mar. Ass. 2, W. 4. 

(0 The 6eal of the Duchy is kept by the Chancellor's Secretary, at the 
office of the Duchy of Lancaster, in London, and is not used for any 
porposes connectea with this court. 
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CurBitors. 



Seal Keeper. 



Offices. 



for this court has no separate seal of its own^ but its process 
is authenticated by the seal of the county palatine (/). 

The Cursiiors (of whom, there are five), and who are 
also clerks, and attorneys^ in the Chancery of Lancashire, 
are appointed by the Chancellor of the Duchy, under his 
hand and seal, and hold Haeir office quamdiu se bene gesserint. 
By an arrangement among the cursitors^ one of them at^ 
tends to the business of the office, is called- the acting 
cursitor, and dockets writs for the seal. 

The Seal Keeper is the county palatine secretary of the 
Chancellor, and holds his office during the pleasure of the 
Chancellor for the time being. He affixes the county 
palatine seal^ to the writs issuing from this court. 

The Prothonotary^ Acting Cursitor^ Seal-keeper, and 
Sheriff, have each an office at Preston, which is open 
from ten o'clock in the morning, till one in the afternoon ^ 
from half-past two in the afternoon, till five 5 and, from 
six in the evening, till half-past seven. The only stated 
holidays besides Sundays, on which these offices are closed, 
are Christmas-day, and Good Friday. 

The business of the -public offices used to be transacted 
at Lancaster during the assizes, when they were held at 
that place only 5 but since they have been holden at 
Lancaster and Liverpool, such business has been done 
altogether at Preston, though the Frothonotary and Sheriff 
or their respective deputies, are required, as we have seen, 
to attend the assizes, both at Lancaster and Liverpool. 

(J) The Sealing of Writs with the County Palatine Seal seems to be an 
anomaly, and probably arose from the same person being at some time both 
Prothonotary and Seal Keeper. 
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BOOK 1. CHAP. III. 



OF ATTOBNBYS. 



The proceedings of this court are carried on by the Attorneys of the 
Attorneys of the court, or their agents ; and when an ^°"'** 
attorney of any of the courts at Westminster, who is not 
admitted in this court, practises here, he must do so in the 
name of an attorney of this court (a). 

By an old rule (6) it was ordered that none should be Service, ivhat 
admitted an attorney of this court, unless he had practised formerly neces- 
as a common solicitor for the space of five years, as a clerk *"^' 
to some judge, sergeant at law, practising counsellor, pro- 
thqnotary, or prothonotary's clerk, officer, or attorney of 
this court, or the courts at Westminster } but by statute 2 
Geo. II., c. 23, s. 5 & 24, no person can act as an attorney, 
either in his own name, or in the name of any other person. Articles of clerk- 
unless he shall have been bound by contract, in writing, to ship. 
serve as a clerk for the space of Jive years (c), to an attorney 
duly sworn and admitted according to that act 5 and unless 
such person, during the said term of five years, shall have 
continued in such service {d) -, and also, unless such person, 
after the expiration of the said term of five years, ^all be 
examined, sworn, admitted, and enrolled, as by that act is 
required. 



(a) S< 
Jonnson. 



See Hyde v. Latham and another, 3 Tyr. 143, and Constable v. 
n. Id. 231. 

(5; Sep. Ass. 1655. 

(c) An exception is created by 1 and 2, Geo. 4, c. 46, s 1, (amended by 
3rd Geo. 4, c. 16,) in favour of a person who Has taken the degree of 
Bacbelor of Arts or Bachelor of Law in the University of Oxford, Cam- 
bridge, or Dublin ; a service by such person under a written contract, for 
three years, being sufficient. 

(d) As to the mode of service see infra. 
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Stamp duty on The duty upofi articles of Clerkship is regulated by the 
articles of derk- last Stamp act (e), which imposes a duty of £60 upon 
* *P' articles^ whereby any person shall become bound to serve 

as a clerk^ in order to his admission in this court (/). But 
persons admitted in any of the courts at Westminster, may 
afterwards be admitted in this court, without payment of a 
further stamp duty ; and persons admitted in this court, 
' after service under the lower duty, may be admitted in 
any of the courts of the counties palatine, or in any other 
Court of Record in England holding Pleas where the 
debt or damage shall amount to 40s., (but not in the 
courts at Westminster), without payment of a further 
duty (g). Articles under which a person may have served, 
in order to his admission in this court, may be stamped, at 
any time, with the higher duty (£120), in order to his 
admission in any of the courts at \Festminster ; provided 
such articles shall have been previously stamped, with a. 
stamp denoting the payment of the duty, payable in respect 
of the same, at the date of such articles of clerkship {h). 

An attorney of the courts of the counties paladne, and 
not of the courts at Westminster, cannot practice in the 
latter, without being also admitted there. K he do so, 
either in his own name, or in tlie name of another, he 
incurs a penalty of one hundred pounds^ and cannot 
maintain an action for his fees, on such proceedings (t). 

Enrolment of '^® articles must be enrolled or registered with the Pro- 
articles, thonotary, together with an affidavit of their execution (j), 

(«) 55 Geo. 3, c. 184, sclied. p. 1. 

Cf) The Commissioners appointed to inquire into the Courts of the 
County Palatine, recommend that the duty be increased to the same amount 
as on articles for admission in iJie Courts at Westminster. 

(ffj 34 Geo. 3, c. 14, s. 6. 

(h) 9 Geo. 4, c. 49, s. 4. 

(i) 34 Geo. 3, c. 14, s. 4, 

(j) In the Common Pleas at Lancaster : 

G. n. of [ ] gentleman, makcth oath andsaithliiat by artides of 
Clerkship bearmg date the [ ] da^ of [ ] A.D. [ ] and made between 
[/lescribe the parties as in the articles] the said [cUrk] for the considera- 
tions therein mentioned, did put, place, and bind himself clerk to the said 
^master] to serve him in the profession of an attorney at law, from the day 
of the date of the said articles, for the term of five years thence next ensu- 
ing, and fully to be complete and ended ; and which said articles were, 
in due form of law executed by the said [parties^ naming thetn] on the 
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^thin six months after execution ; or the service will be 
deemed to commence only from the time of enrohnent (Z) : 
but^ as the enrohnent is often omitted^ an indemnity act is 
occasionally passed^ to cure the omission. The mode of 
Teetering the articles is by entering in a book kept for 
, that purpose^ the amount of duty paid on them, and their 
date — tlus names of the master^ clerk^ and witnesses to the 
execution — the term of service — the name of the person 
making the affidavit of execution — the date^ when sworn — 
and the day of registering : the Prr»thonotary certifies the 
enrolment npon the articles. An assignment of artides is 
registered in like manner. 

Service nnder articles, for the puipose of being admitted Serviee. 
in this court, must ifi every respect^ be the same as is re- 
qcdred for admission in the courts at Westminster j and by 
statute 22, Geo. II.> c. 46^ s. 8^ it is enacted, ** that every 
" person who shall be bound by contract in writing, to serve 
" any attorney or solicitor, shall, during the whole time and 
*^ iertn of service, to be specified in such contract, continue 
and be actually employed by such attorney or solicitor, 
or his or their agent or agents, in the proper business, 
practice, or employment, of an attorney or solicitor.'* 
But a service for five years^ under articles for a term of six 
years, has been held sufficient under the statute, which in 
a subsequent section, speaks of five years as sufficient (m) ; 
and persons bound for Jive years, and serving part of that 
time, noCexceeding a year, with a barrister or special pleader, 
may be adndtted (n). 

The Admission of attorneys in this court takes place at Notice of Ad- 
the assizes only ; and it is ordered by rule of Lent assizes^ mission. 

day of tlie date of the ^me ; and that the several names ^opying the d^m 
naiuTea\ set and subscribed opposite the several seals araxed to the said 
articles, as the f>artics executing the same are of the respective proper hand 
writing of the said [pm-ties, ruiiidng them], and were written and subscribed * 
in die presence of uiis deponent, and [f Ae name cmtl addition of the other 
attesting leitness, ifan^] ; and tliat the names of G. H. and [ ] set 
and sabacribed to tue said articles, as witnesses to the due execution thereof, 
are of the respective proper hand writing of this deponent and the said 
[ 3 Sworn, &c Q. II. 

(0 34 George III, c. 14, s. 2. 

(m) PerBayley and Holroyd Just. Exparte Backhouse, one, &c. Mar. 
Asi. 1826. 

(n) 1 and 2, George IV, c 48» s. 2, and see Supra as to persons who 
have taken degrees at the Universities. 
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60 Geo. 3, that " when any person intends to apply for 
" such admission^ and who shall not have been admitted 
" an attorney or solicitor, of any other court, he shall, for 
"the space of one full term, previous to the assizes^ in 
*' which he shall apply to be admitted, cause his name and 
place of abode, and also the name, or names, and place, 
or places of abode, .of the attoimey or attomies (o) to 
whom he shall have been articled, written in legible cha- 
racters, to be publicly put up, in the Frothonotary's office, 
in Preston, in such place a£k public notices are usually 
put up in ; and also enter, or cause .to be entened, in a 
book, to be kept for that purpose, at the Prothonotary's 
office in Preston, his name, and place of abode, and also 
the name, or names, and place, or places of abode, of the 
attorney, or attomies, to whom he shall have been articled ; 
and also at the assizes, in which such person shall apply 
" for admission, as an attorney, he shall^ at least, three days 
(exclusive) before the granting of a fiat for such admission, 
leave, or cause to be left, at the judge's lodgings in Lan- 
caster (p) 5 and also fix up, or cause to be fixed up, in 
some conspicuous and convenient place, in open court, 
" his name, and place of abode, and also the name, or 
*' names, and place, or places of abode, of the attorney, or 
" attomies, to whom he shall have been articled 3 and shall 
'' also before he be admitted an attorney of this court, file 
" with the Prothonotary of this court, or his deputy, an 
" affidavit of the notices having been given, pursuant to this 
"rule." 

The terms' notice required by this rule, (the form of which 
notice is given below (9),) must be put up in the Prothono- 

(0) The name of the attorney to vihom the clerk may have beeHassi^ed, 
must be named in the notice. Exp. Stokes, 1 Chitt. rep. 556. £xp. 
Dobson, 2 Dow. P. C. 539. 

t) No provision has yet been made for leaving such notice at the judge's 
'ngs, at Liverpool, but it is conceived that a notice left there would 
ce. 

(g) Notice is hereby given, that G. H. of Preston, in the county of 
Lancaster, now (or late) under articles of clerkship to A. B. of Preston 
aforesaid, attorney at law, [or, if the articles have been assigned, then add 
*' and afterwards by assignment of such articles to £. F. of [ tin the 

said county, attorney at law,^'] intends to apply at the next General Session 
of Assizes, to be holden at Lancaster, [or Liverpool^ in and for the county 
of Lancaster, to be admitted an attorney of his Majesty's Court of G>m- 
mon Pleas at Lancaster. — Dated this f ] day of [ ] 1S36. 
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tary*s office^ for the .term next immediately preceding the 
Assizes, at which^ the application is to be made for admis- 
sion (r), and should be put up before the first day of such 
Term {rr). 

The notice required to be left at the Judges' lodgings, 
is usually put t<p in a place there appropriated for notices 3 
and a copy of it is also affixed in the Nisi prius court. 

• 
for di re-admission^ the same notices must be given, as Notice of re-ad. 
on a first admission {s), tmless the re-admission be rendered miMion. 
necessary, in consequence of the neglect of the agents to 
renew the certificate (/). 

The requisite notices having been given, the party must 
be prepared with certain affidavits, before he applies for 
the Judge's Fiat. 



a 



The Affidavits necessary on a first admission, are. Affidavits on 
that the applicant has duly served his clerkship — that first admission, 
notices of admission, have been given, and the proper entry 
has been made at the Prothonotary's office, pursuant to the 
general rule, before mentioned [u) — and that the stamp 

(r) Exp. Bonner, 6 Taunt. 335 {rr)^ Exp. Gordon, 2 Dow. P.O. 470. 

(<) Exp. Leeming, Aug* Ass. 3 W. 4. BoUand B.; but it has lately been 
determined ixk the Courts at Westminster that a notice of re-admiswm 
put up at the opening of the office, on the first day of Term, is sufficient. 
See Exp. Senior, 1 bow. P.C. 517. See also Exp. Pilkins, 2 Id. 203. 

(t) Udd's Pr. (Qih. Ed.J 79 ; and on what terms a re-admission will, in 
general, be allowed. See Id. 

(«) In -the Common Pleas at Lancaster : — 

C. D. of t 3 in the county.of Lancaster, Gentleman, and E. F. of Affidavit of Ser- 

L] in the said county, Gentleman, severally make oath and say, and* first vice under Ar- 
s deponent C. D, for himself saith, that m pursuance of the articles of tides of Clerk- 
clerkship hereto annexed, beaiing date the [ ] day of [ ] 18 [ ]> ship, andofgiv- 
be, this deponent, hath really and truly served, and* been employed by A. ing >iotices of 
B., of r ] in the said county. Gentleman, one of the attorneys, &c admission, &c. 
\dKcnbing him as in the arti^le8\ as his clerk, in the practice of an attor- [Stamp 2s. 6d.3 
nej and solicitor, from the day of the date of the said articles inclusive, to 
the r ] day of [ ] 18 [ J inclusive, being the full term of five years. 
And this deponent E. F- for himself saith^ that he did before the com- 
meDcemeut of f ] Term now last past, affix a notice, written in legible ' 
characters, in the office of the Prothonotary of this honorable court, in 
Preston, in the said county, in such place there as publid notices are 
omaUy put up m, which notice contained the name and-piace of abode of the 
taidC.D. and also, the name and place of abo^e ot the vaid A.B. and 
purported that the said C. D. intended to apply at the then next, and now 

d 
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duty on the articles was paid (v). The affidavit of execa* 
tion of the articles (which is filed with the Prothonotary as 
before mentioned^) or an office copy thereof^ must be 
produced. The enrolment of the articles ' and of the 
assignment, if any, must be shewn ', which will appear as 
well from the Prothonotary's certificate indorsed diereon, 
as from the book, in which they are registered. The 
articles must also be produced 5 and it is advisable to have 

m 

present, Assizes, to be admitted an Attorney of his Majesty's court of 
Comioon Pleas at Lancaster. And this deponent further saith^ that he did 
also before the commencement of the said term, enter in a book kept for 
that purpose, at the said Prothonotary's office, in Preston, the name and 
place of abode of the said CD. and also,- the name and place of abode 
of the said A. B. and that he this deponent, did, on the [ ] day of 

[ 1 instant, Jjvhich must be S days exclusive before the granting of the 
fiat^ leave a notice at the Judges' lodgings in Lancaster [or Liverpool], and 
also affix a notice in a conspicuous and convenient place in open court 
there, in the place where notices are usually affixed, each of which last- 
mentioned notices, contained the name and place of abode of the said C. 
D. and also, the name and place of abode of the said A. B. and pur- 
ported that the said C. D. intended to apply at the present assizes, to be 
admitted an Attorney of the said Court of Common Pleas at Lancaster. 
And this deponent nirther saith, that the first-mentioned notice remained 
so affixed from the time of affixing the same during the whole of the 
said term, to the best of this deponent's knowledge and belief; and that the 
said other notices remained so affixed and entered, from the said respective 
times of affixing and entering the same, to the time of making this affidavit 
^ as this deponent verily believes ; and that if the said notices, or any, or 

either of them, were, or was afterwards removed, cancelled, or defaced, it 
w^p done without the privity or consent of this deponent. 

Sworn at [ ] by the said C. D. and £. F., &c. C. D. 

E. F. 
Note.-'Jfl^e affidavit of service and of affixing notices, &c« be made by 
the same person ; or if there has been an ass^nment of the articles ; or if 
the clerk nas served part of the time with a Barrister or Special Pleader, 
the above form must be varied accordingly. — See the variations, Chitty'a 
forms, pa. '6 and seq., and Tidd's forms, Appendix to prac. (1838) pa. 256 
and seq. 



Affidavit ofpay* (^) I" ^he Common Pleas at Lancaster : — 




their residence^ as appears by tne stamp impressed on the said articles ; and 
that the said articles were duly executed by the respective parties. thereto, 
on the day of the date thereof; and were duly registered on the [ ] 

day of [ ] 1^ [ ]i a^ appears by tne certificate of the proper 

ojQncer indorsedf thereon.* 

Sworn, &c. 'CD, 

*Nc/te, — If the articles have been ass^/ned, here state the payment of 
the duty upon, and the execution and registration of, the assignment ;as 
above stated, respecting the articles. 
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the master's certificate of service indorsed (u;), if he does not 
accompany the applicant^ or join in the affidavit of service. 

When an attorney of any other court, or a solicitor of Affidavit after a 
the court of chancery, applies for admission here> the ^'"■•' adrnw- 
notices and affidavits before mentioned, are not required ; 
nor is it necessary previously to enrol the articles of derk- 
sliipinthis court. ^ But the applicant must produce his 
former admittance, together vridi an affidavit stating the 
time of such admission, that he is the same person, as 
therein naentioned^ that he continues to pr actise, unjer it 
— and that he has regu larly taken out ms Certificate. If 
however, the former admittance be of recent date, the party 
will only be required to produ(;e, along withit^ an affidavit 
of identity. 

The fiat for admission is obtained from the Judge who piat for admi». 
presides on the civil side of the court, who, if he thinks «^on. 
proper, will examine the applicant as to his fitness ; but if 
the party be introduced to the Judge by a respectable 
practitioner, known to his Lordship, a fiat is usually granted 
without examination as to capacity. 

• 

When the fiat is obtained, it is delivered to the Frothono- AdmiMion and 
tary, together with the articles, which he files (x). The «"olment. 
applicant must attend the court, at its sitting in the morn- 
ing, for the purpose of being sworn 5 and should pre- 
viously prepare his admittance, the proper form of which 
may be had from the Prothonotary. If the person apply- 
ing, be already admitted in one of the Courts, mentioned 
in Stat. 2, Geo. 2, c. 23, his admission here is engros* 
sed upon plain parchment 5 but if not so admitted a 
stamp of £25 is necessary (y). The admission is signed 
by the Judge, uid afteiwards entered by the Prothono- 
tary, in a roU, or book, kept by him for that pur^ 

M ** I do hereby eeriifj that the within named [ ] hath well and 

"tnuy serred me, for the term of five years, pursuant to the within articles ; 
" and that he is a respectable person, and fit and proper to be admitted an 
" Attorney of his Majesty's Court of Common Pleas at Lancaster. — 
"Dtted,ic 

(x) This was ordered at the Mkt, Ass. 1826, in re. Whitehead one, &c. 
■nd the Court directed articles to be filed in future. Hullock B. 

(n) S5 Geo. 3, c. 184. Sched. part 1. 
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Attorneys. 



pose^ which is subscribed by the attorney. The Pro- 
thonotary certifies the enrolment on the admittance, and 
states^ that the admission is upon articles on which the 
lower duty only, has been paid^if such be the fact (z). When 
Re-admission. ^^ attorney is re-admitted, it is so marked, on the former 
admittance 3 as " re -sworn, re-admitted,*' &c. and the ad- 
mission may be on the same stamp, though the duty may 
have been raised since the former admission (a); 

Certificate. y^^ annval certificate to entitle an attorney to practise 

in this court, is subject to the same stamp duty, and must 
be taken out at the same time, as the certificates of attor- 
neys of the courts at Westminster, practising beyond the 
limits of the twopenny post -, and the same penalties and 
disabilities are incurred in the one case as in the other, by 
the omission to take out or enter the certificate. The 
proper officer of this court to enter the certificate, is the 
Prothonotary. 

?ti!lfn«vf ^'^ ^^ '^® duties of attorneys of this court, their disabilities 
and responsibilites, their rights and privileges, and the 
remedies for recovering their fees, are the same as those of 
attorneys of the courts at Westminster. Thus — an attor- 
ney of this court is not to allow an unqualified per- 
son to act in his name (b) 3 he is not to be lessee in 
ejectment, nor bail for any defendant (c) 3 he is not to 
commence or prosecute any action while in gaol (d) 5 nor 
is he or his clerk, to swear deponents to affidavits, (except 
for the purpose of holding to bail) in causes in which he 
is concerned as the plaintiff *s attorney (e) 5 he cannot be 
a commissioner for taking special baOs in this court (/), 
or the courts at Westminster (g). 

(z) Ordered to be stated in future. Re Pickering one, &c. Mar. Ass. 
56 GeOi 3. Le Blanc. J. 

(a) Exp. Shaw one, &c. and Gill one, &c. Lent Ass. 1824, Hol- 
royd J. 

(&) 2 Geo. 2, c. 23, s. 17, and 22 Geo. 2, c. 46, s. 11. 

(cj Reg. Gen. Sep. Ass. 1655. 

(dj 12 Geo. 2, c. 13, s. 9. 

(e) Reg. Gen. (4) Mar. Ass. 2 W. 4. 

(/) 34 Geo. 3, c. 46. See post pa, 35. 

(gj 4 W. & M. c. 4, B. 1. 
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He is privileged from serving on juries^ inquests (h), orpHrii^M. 
other offices^ where personal service is required 3 and from 
payment of office-fees^ in certain cases^ in which he is plain- 
tifif : he is not liable to arrest^ for although the privileges 
of an attcmie J to sue in his own court by attachment of 
privilege^ and to be sued by bill^ are taken away by Stat. 
4 and 5, W. IV., c. 62, yet that act still reserves his pri- 
vilege, of freedom from arrest (i) 3 he can therefore, only 
be sued by serviceable process 3 and, it is supposed by 
some, that he still retains the privilege of being sued in 
the court of which he is an attorney (j ). An attorney 
does not now, as he did formerly, lose his privilege from 
arrest, by beimg sued with an imprivileged person, because 
under the act 4 and 5, W. IV., c. 62, there is a means by 
whidi one defendant may be arrested, and another served 
with the same process (k). With respect to the rule that 
''privilege takes away privilege," it would seem that be- 
fore the Stat, just referred to, an attorney of the King's 
Bench might be arrested on an attachment of privi- . 
lege, issuing out of this court, at the suit of an attor- 
ney thereof (/). The privileges of an attorney being confined 
to such as practise, it is a rule of this court (m), that such 
attorneys as shaU not attend their employment for a year, 
unless hindered by sickness, or necessary absence, shall not 
be allowed the privilege of attorneys for the future. An 
attorney of this court may obtain a commission for swear- 
ing affidavits in the court of King's Bench (n). 

The taxation of costs as between attorney and client, be- Taxing Costs as 
ing under the same statutes (0) which regulate taxations, in ^j!7^d Client' 
sach cases, in the courts at Westminster, is subject to the 
roles of those courts, as to the delivery of the bill, the 
costs of taxation, and as to what bills are of a taxable 

(A) 6 Geo. 4, c. 50. 

(1) Sect 1 & 14. 

(j) See Tidd*8 Pr. f 1833) 65. Chap. K. B. Pr. 2 Addenda 75 ; but 
SM Aiherton's Tr. pa. 11. 

(k) Keep V, Biggs, & an. 2 Dowl. P. C. 278 Mestayer v. Biggs, Id. 
Ktt V. Pocock, & an. 2 C. & M. 146. 4 Tjt. 85 S. C. 

(7) Hopldns one, &c. o. Ferrand one, &c 1 Y. and J. 204, (n.a.) Tidd's 
Pr. (9t1iEd.) 83. See also 9 Pri. Ex. 16. 

(m) Reg. Gen. Sep. Ass. 1655. See also Anon. 3 Dow. P. C. 208» * 
4 M. & P. 810 S. C. 

(») Rule of E. T. 4Geo. 4. See 1 B. and Cr. 666, 

(o) 2 Geo. 2, c. 28, s. 23, (made perpetual by 30 Geo. 2, c 19, s 76.) 
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• 

nature j but with regard to the mode of procuring such tana- 
tion^ it has lately been ordered (p), that ''the Proihonotary 
" of this court, or his deputy, shall have power to grant a 
rule absolute in the first instance, to tax any bill of costs 
delivered by an attorney to his client, upon the usual 
undertaking, provided an application be made for such 
rule, within (wenty^eight days after the delivery of the 
'' bill." Afl however^ such rule can only be had within a 
month after the delivery of the bill, when that period has 
elapsed, the client must proceed by summons and order, on 
the usual affidavit and undcartaking 3 and on the order being 
made a rule of court, the Frothonotary grants an appoint- 
ment to tax. A copy of the rule and appointment, must be 
served on the attorney or his agent 5 and, if he neglect to 
attend the taxation, the Frothonotary will proceed exparte, 
on the first appointment (9). When the bill is taxed, the 
attorney's remedy for the amount, is either by action, or 
attachment upon the rule : and if he has been overpaid, 
the court will oblige him to refund the surplus, whichj it 
seems, cannot be recovered by action (r). 

Taxinc: Costs of The proper course to be taken by a defendant, in order 
over^chw *^T ^^ procure and tax the biU of an attorney, who has charged 

too much for bailable or serviceable process, is stated in 

another place (a). 

Lien. The Uen of attorneys of this court, is commensurate 

with that of the attorneys of the courts at Westmins- 
ter 3 and it is provided by Rule (33) of March Assizes, 2, 
W. IV, that " no set-off of damages or costs between 
parties, shall be allowed, to the prejudice of the attor- 
ney's lien for costs, in the particular suit against which 
the set-off is sought 3 provided nevertheless, that inter- 
locutory costs, in the same suit, awarded to the adverse 
" party may be deducted." Upon this rule it has been 
held, that a set-off of judgments will not be allowed with- 
out satisfying the attorney's lien, even though the judg^ 
ments may arise out of the same award (0* 

« 

Reg. Gen. (&1), Mar. Asa. 2 W, 4. 
~ " _(6), 
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Reg. Oen. (5), Aug. Ass. 2 W. 4« 

Gower v. Popkin, 2 Stark. Rep. 85. 

See poet B. 2 ch. 1, s. 1. 

Domett V, Heyler, and Heyler r. Domett, 2 Dowl. P, C. 640. 
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As the official business of this court is transacted at Agtnti. 
Preston^ it is expedient that an attorney residing elsewhere, 
should employ an agent there, to conduct the proceedings ; 
and such agent must^ in every respect, be qualified to act 
as an attorney. His business is, to issue the process, and 
file the proceedings^ in actions. In general, notice of those 
things done at Preston, must be given to the opposite agent 
there (u) } and demands of plea(&ig8 must be made from 
him (tj). 

When the princnipal is not admitted an attorney of this 
court, the name of his agent (being an attorney thereof), 
is, as we have seen, inserted in the proceedings; and 
he does not incur any penalty for allowing his name to be 
thus used ; provided the principal is duly authorised to 
practise in any other court of record. 

The duties, rights, and responsibilities of Preston agents, 
are, for the most part, the same as those of the agents in 
London (w). 

(m) Some notices may be given either to the Attorney or Agent* as 
Notices of Trial and Inquiry, and oountermandB of such notices. See 
Barnes, 306. 

(r) See Impey's Pr. C. P. 281. 

(w) Se0 Tidd's Pr. (9^ Ed.) 96-97, 1 Arch. Pr. (by Chitty), pa. 31. 
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OF COMMISSIONERS FOB TAKING AFFIDAVITS AND* 



SPECIAL BAILS. 



Commissioners 
to swear Affi- 
davits. 



Before the statute 17 Geo. 2, c. 7, much inconvenience 
was felt for want of commissioners to swear affidavits in 
this courts and that act therefore provides that the Chancellor 
of the Ihichy and county palatine of Lancaster^ or his Vice- 
chancellor of the county palatme^ may^ by commissions, 
under the seal of the county palatine^ empower what and 
as many persons as shall be thought necessary^ to swear 
affidavits concerning any cause^ matter^ or thing, depending, 
or in anywise concerning any of the procee^ngs, in this 
court, and the other courts of the county palatine^ therein 
mentioned. 



"Wlio may heap- This act does not confine the power of granting such 
P®*° ^ * commissions to persons, residing in England 5 and com- 

missions have been granted to persons living in Ireland (a). 
But the Vice-chancellor has of late refused commissions 
to any but Attorneys, or persons in official situations, such 
as Judges', or Prothonotary*s clerks. 



Mode of ap- 
pointment. 



The fiat for the commission is obtained from the Chan- 
cellor or Vice-chancellor of Lancashire, by one of the Cursitors 
there. The commission is made out on a 10s. stamp, by the 
acting Cursitor. and is afterwards sealed 5 and L W 
sitors are required by the act, to enter in a book, to be 
kept for that purpose, the name of the commissioner^ and 
the date of the commission. 



(a) Exp. Gregg one, &c. of Dublin, Commission dated June, 1834; and 
£zp. Hitchcock one, &c. of Dublin, Commission dated 30th Oct. 1834. 
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Commissioners for taking special bails in this court, are ap- CommiBsionerB 
pointed by virtue of Stat. 34, Geo. III. c. 46, before which g^* ^f^*^ 
statute, > such bails could not be taken but by one of the 
Jndges,ortheProthonotary. By that act, however, the Chan- 
cellor of tbe duchy and county palatine, or his Vice-chan- 
cellor, may empoiver such and so many persons ^otAer than 
common attorneys or solidtorsj as shall be thought fit, to ^o™*ybcap- 
take'recognizances of bail in any action depending in this 
court, in such manner-and form, as special bails are usually, 
or by law ought to be, taken. Such commissioner cannot, 
however, take bail in error. 

The person wishing to become a commissioner to take Mode of ap- 
bail, mu3t procure a recommendation from respectable pointment. 
individuals, (as magistrates, clergymen, or solicitors) : and 
it is proper for the persons so recommending, to certify 
the want of a commissioner at the place where the appli- * 

cant resides. The recommendation is left with a clerk in 
court, who procures the fiat of the Chancellor of Vice- 
chancellor for the commission. The fiat is directed to the 
Prothonotary, who prepares the commission (on a 10s. 
stamp), which is afterwards sealed : the Frothonotary gi\res 
TOtten instructions for the commissioner how to take bail, 
together with forms of affidavits of caption and justifica- 
tion 3 and enters in a book kept for that purpose, the 
commissioner's name, residence, and addition. 
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BOOK 1. CHAP. V. 

OF THE ASSIZES RULE DATS — AND RETURNS. 






SECT« 1. THE ASSIZES. 

The sittings of this court for the dispatch of business 
are held during the assizes ) as those of the courts at 
Westminster^ are held during the terms. 

^I'fo 'k\SS^ "^^ assizes for the county palatine were, as we have 
Liverpool ta ^^^^ («)# ^or a long time held exclusively at Lancaster ; 
iveU as Lancas- but the King, by an order in council, made on the 24th 
^d ^'se^i^" ^^® ^®^' "^ pursuance of the stat. 3 and 4, W. IV. c. 
generallj. 7l> directed '^Uiat the assizes and sessions held under 

commissions of gaol deHvery and other commissions, 
for the dispatchtjof dvil and criminal business for the 
"county palatine of Lancaster, theretofore holden at 
" Lancaster, should be thereafter holden on the same cir- 
cuit, both at Lancaster and Liverpool, in the said county 
palatine }*' and, ''that the said county should be divided 
''for that purpose, into two divisions, which should re- 
" spectively be called the Northern Division and - the 
" Southern Division 5 and, that such Northern division 
"should include the whole of the several hundreds of 
" Lonsdale, Anioundemess, Leyland, and Blackburn 5 and, 
" that such Southern division should include the whole of 
"the respective hundreds of Salford and West Derby** 

Although the assizes are directed to be holden at Liver- 
pool as well as Lancaster, yet, from certain provisions 
contained in the above order, it would seem that the hold- 
ing at either place, is to be deemed an assize for the whole 
county. Thus, the Grand Jury are to be summoned and 

(a) Ante pa. 7. 
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sworn '^ for the body of the whole county** :^the petty 

jurors are to be selected oat of the general list of jorors (b) 

—the form of the asaze writ in the appendix, to the order, 

mates the appointment of *' a general sesuon of assizes 

" of oyer and terminer and general gaol delivery far the 

" county palatine of Lancaster,** to be held at the conrt- 

hoose in Ldverpool — and it is declared by the order 

"that nothing therein contained shall extend to prevent jqA^ 1^ juries 

"the commissioners of oyer and terminer and gaol nttug at Lan« 

" delivery, or justices of the common pleas within the said **^' ?* ^bLre 

"coonty, or the grand or petty juries, sitting either at junction over 

"Lisncaster or Ijiverpool, fiom having and exercising in *l»«wlw>l««>*""- 

'^ either place, such jurisdiction as belonged to them by ^' 

" law over the whole county." 

The order contains several regulations touching the 
proceedings in criminal as well as civil business; but, as res* 
pecting the latter, similar provisions are made for the court 
of Common Pleas at Lancaster, by another order dated 
the 25th June, 1835, a copy of the latter is subjoined. 
His majesty by such further order, after reciting the stat. 
3 and 4, W. IV., c. 71 — the regulations made in pursuance 
of it above referred to 5 and the expediency, as far as relates 
to the dvil business to be transacted at the assizes to be 
so held at Lancaster and Liverpool, of making further re- 
gulations touching the Court of Common Fleas at Lancaster, 
proceeds as follows : — 

» 

" We do therefore order and direct that the court of Order of Ae 
« CcHunon Fleas for the said county heretofore held at wSifcd^of 
" Lancaster, shall be holden both at Lancaster and Liver- c!p.L at Lan- 
*'poQl, at the respective times fixed for the holding of the c*»*®' ^ Liver- 
" said assizes and sessions 5 and that the said county pala- ^^ * 
*' tine be divided for the purpose of the trial of civil actions, 
*' and the transaction of oliier civil business in the said 
*' court, into the two divisions aforesaid." 

" And we do further order and direct, that every declara- Deeiaratioiis to 
"tion hereafter to be filed or delivered in any action in the specif u^h**^* 
" said Court of Common Pleas, shall We in the margin, ^oJf^of t^""'" 
" besides the ordinary venue, the words ' Northern Division/ ooantf* 

(i) Ab to that part of the order relative to Jurors, nee post B. 2, ch. 13. 
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or 'Southern Division/ but no other alteration from 
the ordinary form shall be necessary^ and issues arising 
in such actions^ if tried at the assizes, shall accordingly 
be tried at the assizes held at Lancaster and Liverpool 
respectively." 









Where the « Provided nevertheless, and we do further order and 

thefaLl is to be " direct, that in all cases of civil actions in the said Court of 
in the division " Common Pleas, in which the venue is by law local, the 
^f^A V^^^*"** " Issues therein shall be tried at Lancaster, in cases where 
' '* the cause of action shall have arisen in the Northern Divi- 
sion 5 and at Liverpool where the cause of action shall have 
arisen in the Southern Division, in like manner as if the 
*' two divisions were two separate counties ; and the declar- 
ations in such actions shall have in the margin, in addition 
to the ordinary venue, the words ' Northern Division,' 
'• or ' Southern Division,' as the case may require, but no 
' '* other alteration from the ordinary form shall be neces- 
'' sary. 

Power to order '' Nevertheless, it shall be lawful for the said Court of 

divTsion wher^! " Common Pleas, or any Judge thereof, to order such issues 

in the Cause of " to be tried at t he assizes held in th e divTsioii in Which the 

Action did not ''Tause of acnbii did not arise, irmey or he shall think fit 2 

" and also to order the words in the margin to be amended 

" in all other cases in actions in the said Court of Conmion 

" Pleas, so as to cause the trial to take place at the assizes 

'' held in another division." 

Where no divi- '' And we do further order and direct, that in all cases of 
tiiT mar**^^ S " ^^^®^ already joined, or hereafter joined, in the said 
thft declaration " Court of Common Pleas, in which the venue is laid in 
the trial to take " the county of Lancaster, without any words in the margin 
ter^unLea^*^' *' specifying the division of the county, such issues shall be 
otherwise or- ^' tried at Lancaster, unless the said court, or a Judge 
dered. '', thereof, shall otherwise order, by directing the proper 

" words to be inserted in the margin, or otherwise, as he 

'' shall think fit." 

ProthoBotary to " And we do further order and direct, that the Prothono- 
attend the assi- '' tary, or his deputy, shall attend at the assizes both at 
***• " Lancaster and Liverpool." 
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*' And we do further order and direct, that no alteration ^® jjjj"*^p* ™ 
'' shall be necessary in the commission or commissions n^^Tn^cn^ 
" appointing the Chief Justice^ or other justices of the twj. 
" Conit of Common Fleas, and of aU manner of pleas 
" within the said County -, and that the Jury^rocess, on Jrxrj Proeen k 
" issues joined in the said Court of Common Fleas, and ?!5jS!^ ^^^ 
''Subpoenas^ do name the assizes either at Liverpool or Jti^i^attend- 
" Laiu»ster^ as the case may be, at which attendance is to anceii required. 
" be given : and writs of Subpoena to be hereafiter issued 
" for the next assizes, may be tested on any day after the 
''date hereof 3 and, for any subsequent assizes^ may be 
" tested in manner heretofore used and accustomed." 

'' And we do further order and direct^ that all and every 
'' other the said regulations already made by us, by and 
*' with the advice of our jHrivy Council, so £Eur as they relate 
'' to or affect the said Court of Common Fleas, or the 
''jurisdiction of the judges thereof, or the trial of issues 
" therein, or the Court of Fleas of the Crown for the said 
" County, be carried into effect (c)," 

In pursuance of the above orders, the August assizes 
1835, we're holden at Lancaster and Liverpool, commen- 
cing at the former place on the 12th^ and at the latter on 
the 15th. Both judges attended at Lancaster, where 
the commission was opened, and the business gone 
through, as usual. The judges then proceeded to Liver- 
pool, where no commission was opened; but, in other 
respects the same forms were observed^ as at Lfmcaster. 

>lt appears that until the year 1806, the Spring assizes Before vrhom 
for this County were attended by one judge only (d) j and ^« Assixes are 
before that period the practice was to enter the name of 
the Chief Justice of the Edng's Bench (e) on the rolls at 
such assizes, as the Chief Justice of this Court 3 though 
the other judge alone then went the circuit. The Chief 
Justioe usually presides on the Crown-side^ and the other 
judge on the Civil-side. 

(c) See London Gazettes of the 26th and 30th June, 1835. 

Id) See appendix to Evans' Pr. C. P. L. page 154 (Note)* . 

(e) Lord Mansfield's name appears on the Rolls at the Spring Assixes, 
from 1757 to 1788 ; Lord Kenyon's, from 1789 to 1802; and Lord Etten- 
borough's, from 1803 to 1806. 
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The time of holding the assizes is fixed about the close 
of Hilary and Trinity-terms, by the two assize judges^ who 
may begin the circuit, at any of the counties in their 
Assize Circular, route, at their discretion (/) : and as soon as the time 
of holding the Assizes is known, a Circular is issued 
from the Frothonotary*s office, stating such time 3 and 
also the Rule days, before and after the Assizes 3 the time 
for ordering Records 3 for declaring against prisoners in 
gaol, on arrest 3 and for witnesses in causes in the different 
lists, to be in attendance (g). 

Course of Cir- As the Assizes at every place in the Circuit, except the 
cuit. ]ast, must necessarily be limited in duration, it used 

frequently to happen at York, at which place the sittings 
generally preceded those at Lancaster, that causes were 
made remanets, for want of time to get through the 
business 3 to prevent this inconvenience, the Judges at the 
March Assizes, 1824, took Lancaster in their route before 
York 3 and for the same reason it was then determined, 
that in future, the counties of York and Lancaster should 
be taken alternately before each other. 

Opening the Formerly, if the Judges, or one of them, did not arrive 
Commission af- j^ ^^^^ f^^ opening the Commission, on the day appointed, 
pointed. it was necessary to get it renewed : the procuring of which 

was the occasion of delay, and inconvenience 3 to remedy 
which, it is provided by Stat. 3, Geo. 4, c. 10, that when- 
ever, in case of a pressure of business at other places, or 
from other unforeseen circumstances, it shall so happen 
that the Commission shall not be opened, in the presence of 
one of the quorum Commissioners, at any place specified 
for holding the Assizes, on the very day appointed for such 
purpose, it shaU be lawful to open the same, in the presence 
of one of the quorum Commissioners, on the following 



(/) The places of holding the Assizes on the Northern-circuit, are York, 
Durham, Newcastle, Carlisle, Applebj, Lancaster, and Liverpool. 

(pj Owing to the uncertainty as to what would be the routine of busi- 
ness at the last Assizes (A), the Circular did not state the time when the 
Witnesses were to be in attendance ; but it is conceived, that in fiiture, 
this will be done, so far, at least, as regards the Southern Division of the 
County. 

W August, 1836, 
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day ; or if that shall be a Sunday, or other day of public 
rest, then on the succeeding day ; and such opening to 
be as efiectaal, as if the same had been on the very 
day appointed for that purpose, and to* be deemed an 
opening on the day for that purpose appointed : and all 
Records, and other proceedings, under or relating to any 
Commission, which may be opened by virtue of that act, 
may be drawn up, entered, and made out, under the same 
date, and in the same form, in all respects, as if such 
Commission had been opened, on the day originally ap- 
pointed for that purpose. 

Bat as there is no Commission opened for the Common 
Eeas at Lancaster, (the Court sitting in Banco, and con- 
sidering the five Commission days as a Term,) it. would 
seem that before this Statute, the Assizes would not have 
been lost, so far as this Court is concerned, by the non- 
attendance of the Judges on the day fixed for opening the 
Commission. 

The first five days of the Assizes (exclusive of Sunday) 
are called Commission Days ; and the last of them is con- Commiwioa 
sidered the end of the Assizes ', though the actual sitting ^'' 
of the Court for the trial of Causes, has of late years, usually 
occupied ten days, or a fortnight. 

The Jirsi Commission day, is the time appointed for 
casting Essoigns, in real actions. It used also to be the 
teste of all mesne Process, subsequently issued 5 and a 
general return day, for all kinds of Process. On the second 
Commission day, it was formerly the practice to make 
Writs of Habeas Corpora Juratorum, returnable (i). On 
the third Commission day, prisoners for debt, on arrest, are 
to be declared against, or they will be entitled to their 
discharge, on entering a Common Appearance. The fourth 
sad fifth Commission days, have now no business pecu- 
liarly appropriated to them — the lat;ter used to be a return 
day for all kinds of final process, issued during the Assizes -, 
and also the teste of final process, then, or subsequently 
issued. 



(0 But tee the present Practice, B. 2, Oh. 13. 
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BULK DATS. 



Rule days. 



Gontmuance of. 



SECT. 2. — ROLE DATS. 

There are, for the purpose of regoktmg the time of 
taking certain proceedings in this Courts four periods in the 
year^ called Rule Days -, one before^ and one after, each 
Assizes. The Rule day before the Assizes (if not other- 
wise fixed), is on the fourth Thursday previous to the As- 
sizes ; unless the Assizes begin on a Thursday, and then on 
the third Thursday (ii). The Rule day after the Assizes, 
is on the fifth Thursday next following the end (j) of every 
Assizes, unless the Assizes end on a Thursday, and then 
on the fourth Thursday (or Thursday month), next after- 
wards (k). 

In practice, the Rule day is deemed to continue for 
three days, or during the remainder of the same week ^ and 
consequently when any proceeding is required to be taken 
on the Rule day, it may be taken on the Thursday, Friday, 
or Saturday in that week. 

Business of,for- The Rule-day was formerly the expiration of the time 
™«rf7* for pleading to Declarations filed in the previous Term, 

or assizes } and until lately, ii was the time for Tenants 
to appear to actions of £jectment. It used also to be 
the time appointed for filing Bail to writs returnable at 
the assizes 3 for appearing to, and .filing Bail in, causes 
removed from inferior courts *, and for lodging fines and 
At present. recoveries with the Prothonotary. It is stiff the time limi- 
ted for a Plaintiff to declare ; and to answer pleadings filed 
by a Defendant 3 and, for a Defendant in replevin^ to 
avow, reply to, or answer any pleading, filed by a Plaintiff. 



Returns. 



SECT. 3 — RETCtt^rS. 

Formerly, the only return in this Court, for alt kinds of 
process, was at the assizes 3 and an action could not then 
have been brought to trial, at the earhest, before the next 
assizes but one after its commencement. To prevent such 

[u) Evans. Pr. C,^. L. 12. 

) That is, the last Gommis8ion«clay. 
^ Reg. Gen. Lent Ass. 1751. 
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dday, it was provided by statute* 22, Geo. II. c. 46, 8. 35, *'««• Process. 
that the mesne process of this, Court, should bear teste in 
the precedijog assizes, and be made returnable on the first 
Wednesday of any month, or at the first day of the next 
assizes, at the election of the party. That Act, however, 
being confined to mesne process, great inconvenience was Write of In- 
still felt for want of more frequent returns of other process : quiry,5ct/a,&c. 
and it was therefore provided by 39 and 40, Geo. III. c. 
105, a. 2, that writs of Inquiry of damages, Scire facias, 
and any judicial or other process, (except such as might 
be made returnable on the monthly returns) might be 
made returnable^ either as they then were, (viz., at the 
assizes) or on any of the Return-days, in Easter and 
Michaehnas-terms. 

The last-mentioned Act has been altered by 1, W. IV., 
e, 7, the 8th section of which provides, that in lieu of the 
Retom-days in Easter and Michaelmas-terms, all writs of 
Inquiry and other writs mentioned in the 39 and 40, Geo. 
Ill, might be made returnable on the first Wednesday in 
the month, in addition to the first and last days of the As- 
sizes. A further alteration has been made by statute 4 Ewg-«*: 
and 5, W. IV., c. 62, which provides, that writs of Inquiry 
shall be made returnable on any day certain (Z) | and writs 
of Execution, may (if the party issuing the same shall 
think fit) be DEiade returnable immediately after the execu- 
tion thereof (wi). This act also provides, that all writs, 
issued out of this Court, shall be tested in the name of 
the Chief Justice of the Court ^ or in case of vacancy of 
such office, in the name of one of the other Judges thereof : 
and, that aU writs, except writs of Exigent and Proclama- 
tion, and process for Juries, shall bear date on the day on 
which the same shall be issued (n). 

Writs for the removal of causes from inferior Courts to this Writs for re- 
Court, are required by stat. 1, W. IV., c. 7, s. 9, to be made "°^ of Causes 
returnable on the first Wednesday in the month next after 
the issuing thereof, unless, in the meantime, the assizes shall 
be holden for this county 5 and then, on the first or last day of 
such assizes, as the case may be, next after the issuing thereof. 



I 



7) Sec 18, 19. 
m) Sec. 33. 
») Id. 
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PretentProcess In process for the commencement of personal actions^ 
ment^ofa^tioM* ^^ retum-day is mentioned. Such process, however, has 
four months to run, from the date, inclusive } and it would 
seem to be returnable on the last day of the four months, 
though, for practical purposes, the day on which it is ex- 
ecuted, may be considered the return-day (o). 

Summary. Thus we have seen that now all Process of this Court, 

except Process for Juries, Writs of Exigent, and Proclam- 
ation (p), is tested onthe ddLj of issuing^ and the return of 
* process, except for the commencement of actions, is as 

follows, viz. of Writs of Inquiry, on any day certain, to 
be named therein : of Writs of Scire facias, and other 
Judicial Process, on the first Wednesday in any month 5 
or on the first or last day of the Assizes : of Writs 
of Execution, either on the monthly returns, or at the 
Assizes, or immediately after execution, at the party's 
option : and of Writs for the removal of Causes, on the first 
Wednesday in the month, next after the issuing thereof, 
unless in the mean time the Assizes shall be holden, and in 
^ that case, on the first or last day of such Assizes, as the 
case may be, next after the issuing thereof. 

(o) See 2nd Addenda to Chapman's Pr. K. 6.115. Atberton's Treat 1 9. 
(p) As to the teste and return of these Writs, see the respective Titles. 
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'^ BOOK 1. CHAP. VI. 

OF THE RBCORDS AND OTHER OFFICIAL DOCUMENTS OF 

THE COURT (a). 



The Official Documents of this Court are kept by the Documents of 
Deputy Prothonotary, and are contained in Rolls, Books *he Court, by 
of Enlries, and on Files of different proceedings. The more where. ** 
ancient of them are preserved in a tower within the Castle 
of Lancaster^ called the Record-room^ and are methodically 
arranged in separate compartments^ according to their 
nature and dates ; and those for the last sixty or seventy 
years^ are kept at the Prothonotary *s office^ at Preston; as 
are also the Indexes (called the Docket-rolls), of the 
ancient^ as well as the modem Records. The Records^ 
prior to the seventh year of the reign of George the Second^ 
with the exception of some during the commonwealth, are 
written in the old Court hand, and in the Latin language 3 
and the documents generally, are in good preservation. 

The Rolls are either Plea-rolls, Pine-rolls, or Docket- "Wliat they con- 
rolls. The Plea-rolls contain the enrolment 01 Judges* »** o^* 
Patents — ^Deeds (b) — Recognizances of Bail — Issues — and 
Judgments 3 and, before the abolition of fines and recoveries, Pl«a-roll8. 
this Roll contained the entry of King*s silver on fines, and 

ithe enrolment of recoveries. It is the practice to order at 
the Prothonotary *s office, before every assizes, the enrol- 

(a) See the Report of the Committee appointed to inquire into the state 
of ^ public Records of this Kingdom, published in 1800, Page 257. 

(h) Deeds of Bargain and Sale of Lands within the County, requiring " 

mrounent under 27 H. 8, c. 16, may be enrolled in this Court, or in the 
Chmcery of the County Palatine ; and will have the same validity as if 
c&xoUed in any of the Courts at Westminster. - See Stat. 5, £liz. c. 26. 
There are, however,, but few such enrolments in this Court, and these are 
indexed on the Dockets of Fines and Recoveries. 
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ment of the pleadings in causes which stand for trial at 
such assizes (c) : and thus, a new Flea-foU is made up before 
each assizes, and is styled as of the assizes preceding (d). 

Fine RoUi. The enrolment of Fines (e) and Recoveries in this Courts 

was regulated by Stat. 27, Eliz. c. 9, which provided 
(amongst other things) that in each of the counties Palatine^ 
there should be for ever^ an office, called the Office of 
the Enrolments of Fines and Recoveries, and that the 
Justices of the Counties Palatine, within the limits of their 
Commissions, should take charge of the enrolments, and 
enjoy the office and disposition thereof. 

Before the abolition of Fines and Recoveries, by Stat. 3 
^ and 4, W. 4, c. 74, it was the practice for the Prothonotary 
to make a new Fine RoU, before every Assizes. Each 
Enrolment contained the Writ of Covenant and return — - 
the Entry of the £ang*s Silver — the foot — and the Pro- 
clamations — and was signed by the Chief Justice of this 
Court. The Roll was then deposited in the Record Room 
at Lancaster, and not kept at Preston, hke other modem 
Records 3 and by the Statute of Eliz. above referred to^ 
it is provided that the Records of all Fines and Recoveries 
in this Court, and all the proceedings thereof, shall be 
deposited in such places, and kept by such persons, as the 
Justices of Assize for the County Palatine of Lancaster 
for the time being, shall direct. 



(c) See post B. 2 Ch. 10. 

(d) Since the remoyal of tKe assizes to Lirerpool, the foDoving style 
of the Plea Roll has been adopted : 

'* Pleas at Lancaster of the Session of Assizes holden at Lancaster, on 
Wednesday the twelfth day of August, and at Liverpool on Saturday the 
fifteenth day of August, in the sixth year of the Reign of our Sovereign 
Lord William the Fourth, by the Grace of God ofthe United Kingdom 
of Great Britain and Ireland, King, Defender of the faith. Before Sir 
Nicolas Coayngham Tindal, Knight, Chief Justice of the said Lord the 
King, of his Court of Common Pleas at Westminster, and James Lord 
Abinger, Chief Baron of the said Lord the Kinff, of his Court of Exche- 
quer at Westminster, Justices of the said Lord ue King at Lancaster." 

fe) The Stat. 37, H. 8, c.'ld, makes Fines levied in this Court, of Lands 
withm the County, as effectual as Fines levied in the Court of Common 
Pleas at Westminster. The Fines levied before that Act were oompara- 
tively few; although the Court possessed exclusive Jurisdiction over FSnes 
ana Recoveries of Lands within the County, See ante, pa. 13. 
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T^ Docket Rolls are indexes to the eariy records of ^^""^^^ Bolb. 
issues (/)^ and to all the Records of Fines and Recofreries. of Wmw ud 
These Rolls are kept at Preston, for more ready reference 3 Racoverias. 
and thie earliest of them is thus headed " Med, negocior : 
int : Bum Dueem 8f partes ab anno Regaiitatis sue primo 
fplures annoB sequentes, Inprimis d* Semone Ascem : Dni 
Anno Eegalit : SfC. primo (g)." 

It may be proper to notice here^ that there is tins ma- 
terial and very inconvenient defect^ in the early Dockets of 
fines and Recoveries, viz. they give the names of the 
first^mendoned Deforcetots, and Vouchees, only 5 so that 
% for instance, A and B have joined in levying a fine <3i 
their respective estates, it is docketted under the title of 
" Fine of A and al.," and consequently it could not be ' 
ascertained whether B has levied the fine, without a labori- 
ous search through the records themselves. This defect 
has, however, been supplied in the dockets firom the 
l>eginniDg of the reign of Geo. II. which contain the names 
of aH the parties 5 and the still more modem dockets con- 
tain not only the names of all the parties, but also of the 
townships or places where the premises are situate. 

Issues were formerly, as we have seen, docketted on the Dockets of b- 
same Roll as Fines and Recoveries ; but since the begin- *"*•• 
ning of the reign of George the Third, they have ceased 
to be so ^ and have lately been docketted in books kept ex- 
chisively for that purpose, and which serve as an index to 
all causes wherein the pleadings have been enrolled for 
trial, or in which tlie Judgments have been formally en- 
tered on Record. 

There is no separate docket- roll, for the Judgments of Of Judgments, 
this Court, as in the Courts at Westminster 5 the statute 
(h) requiring Judgments to be docketted for certain par- 
poses, being confined to the latter Courts : but the Record 
of a J^gment in this Court, is as effectual for all purposes, 
as if it was docketted. 

(/) See infra. 

GfJ A memorandum of the Hunness between tlie Lord tli« Dnke, tnd 
Partiei, from the fbst year of his Royalty fbr nnay yaaM foUowiiig^ be- 
iMag at die Session of the Asoeasion of our Lord, im the first year of 
ute Royalty, &c. 

{h) 4 and 5k W. and M. c 20. 
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RECORDS^ ETC. OF THE COURT. 



Official Books. YoT the convenience of practitioners Books are kept at the 
Prothonotary*8 office, for the entry of different proceedings : 
thus, there are separate books for the entry of Writs, Bails, 
Appearances, and Rules. Books of Index (called Pye- 
books), to the Declarations, and Affidavits to hold to Bail. 
Books for the entry of Attorneys* Admissions and Cer- 
tificates — ^for registering Articles of Clerkship — and for 
entering the names of persons applying for admission 
as attorneys. 

The Imparlance The principal book, however, is called the Imparlance 
*^°*" Book, or Book of Remembrance, and contains at lengthy 

the names of all the parties to every Suit which has pro- 
ceeded as far as Declaration, with minutes of most of the 
proceedings in the action, and when taken. 

As an accompaniment to this book, there is an index or 
Pye Book, containing, in alphabetical order, the nam^s of 
the defendants, and the number of the entry in the Im- 
parlance Book 5 which number corresponds with that of the 
Declaration. 



Other Docu- 
ments. 



IncloBure 
A^rards, &c. 



The remaining documents are generally kept on Files ; 
thiis there is a file for the memorandums left with the 
Prothonotary, on issuing Process, entering appearances, 
and filing bails 5 there are separate files for returned writs — 
affidavits to hold to bail — affidavits of service of process — 
declarations — pleadings — <;onsent rules in ejectment-bills of 
taxed costs, with affidavits of increase — ^jury process with 
panels annexed— Judges' orders-^fines, for passing estates 
•^and there is a file (called the minute file), containing a 
variety of papers, of a miscellaneous nature, such as 
warrants of attorney— cognovits — awards — minutes of 
motions — affidavits used in support of, or in opposition to, 
special bail — fiats for attorneys' admissions — and, in short, 
all other documents and memoranda, for which there is . 
no separate File. 

Although Inclosure Awards are not connected with the 
proceedings of this Court, yet it may be proper to mention 
such of them as are kept by the Prothonotary, in the Re- 
cord-room, at Lancaster 5 these are the Awards for Qurton 
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in Kendal — Caton — Chipping^ Mitton^ and Ribchester— 
Claughton in Lonsdale — Ualton — Hornby — Nether Kel- 
let— Over Kellet — Qnemmore — Scotforth — Thornton- 
marsh— Ulverst on — Whittington^ and Newton- with-Doc- 

ker (i). 

If a Record^ or other docnment of this Court, be wanted Docjunents of 
as Evidence on the trial of a cause in this Court, a Sub- ^oJSd!*'*' 
jxena duces tecum, or notice to produce it, must be served 
on the deputy Prothonotary, who wiU produce the same, 
for which he charges a fee of one guinea 5 and if a Judg- 
ment be required to be produced, which is not entered up 
in- form, he will enter up the same without any additions^ 
fee(j). If, however, a Record be wanted as Evidence on 
a trial in any other Court, an examined office-copy thereof 
must be produced -, as Records cannot be removed from 
place to place, to serve a private purpose (k) : and where 
the Record itself is in Issue, in a Court of superior or con- 
cuirent jurisdiction, the trial is then by the tenor of the 
Record, which may be obtained by a writ of Cer^iorart, with- 
out the inconvenience of removing the original Record (l). 

An official extract from the books, shewing the state of Extracts from 
proceedings, or a copy of the minute of a final Judg- ^^^^^^ "f 
ment, is sometimes taken : but such extract or copy, is proceedings. 

(i) The foHowiiig Indosure and Tithe Awards are deposited with the 
Clerk of the Peaceror the County viz. :— Astley — Cartmd — Caton — Chew 
Moor—Childwall, &c. — Chorley Moor-«-Clauffhton — Crosby Marsh— 
Crocton Finney — Egton-with-Newland — EUel Common — Farnworth and 
Kerfiley — Farinston Moss — Fulwood — Golborne — Harwood — Hawkshead 
Heights — HorwichMoor — Kirkby Ireleth Lindale and Marton — Lancaster 
Tithe — Lathom and Skelmersdale— Little Woolton and Great Woolton— 
1^6111011 — Pennington — Raddiffe and Ainsworth-*- Rawcliffe Moss — Rum- 
wmh— Siddall Moor—Silverdale— Skelding Moor— St. Michael's Tithe 
— ToDffe-with-Haulgh — Tootill Hill and Reaps Moss — Twist Green— 
Wa]k(^ Moor — W^ton- with- Lindeth — Westkoughton — Yealand. 

Q) The Judgments of this Court have been considered to have relation 
to the first day of the Assizes next preceding the time of their entry ; but 
the provision of the Stat, of Frauds as to the relation of Judgments was 
extended to thb Court, by 8 Geo. 1, c. 25, s. 6: and by a late Rule of all the 
Courts [Rule 3, Hil, T. 4 W. 4.] all Judgments whether interlocutory or 
final, are reouired to be entered of record,|of tlie day of the month and year, 
whether in Term or Vacation, when signed ; and snail not hare relation to 
any o^er day. 

(k) Phil. Evid. 384, and see 27 Eliz. c. 9, s. 9, which prohibits the 
remoTsl of tbe Records of the Fines and Recoveries of this Court. 

(0 Phil. Evid. 386. Roscoe Evid. 63. 



hO BBOOBDS^ BTC. OP THE COUBT. 

not^ it seems^ admissible as evidence (t»). The Prothono- 
taiy will not^ however, grant an extract from a Fine, 
Recovery^ or Judgment, but an office c<^y may be had. 



Searches. ^jj searches are made by, or in the presence of, thedeputy 

Frothonotary, or his confidential clerks. The fee payable to 
the Ftothonotary is 6s, 8d. for a search dimng each King's 
Reign, to which reference is made 5 and Is. to the Court- 
keeper at Lancaster, If a search should be necessary 
amcmg the Records themselves, which arekept at Lancaster, 
the Fkothonotary charges a leasoiiable sum for his journey 
and attendance, according to circumstances : but the 
Records at Lancaster may be inspected during an Assizes, 
when the deputy Frothonotary is attendii^ the Court there, 
without aoiy extra charge. 

The Attorneys of the Court, have access to such of the 
Books and Papers as are in daily use, without any chiurge 

whatever. 

I* 

Cm) Phil. £vi4. 387. Rotcoe Evid. 54. 
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BOOK 2. 

OF THE PROCEEDINGS IN AN ACTION FROM ITS 
COMMENCEMENT TO THE TRIAL. 



CHAP. I. 

OF THE COMMENCEMENT OF PERSONAL ACTIONS. 

\ 
\ 



Bdore the Statute 4 and 6, W. 4, c. 62 (a), personal FormerProcets. 
actions in this Court, were commenced by Writ of Capias 
ad respondendum, quare clausumfregii, in all ordinary cases 
— hj original writ in some instances^ as in actions against 
Corporations — by attachment of privilege, at the suit of 
Attorneys, and other privileged persons — and by Bill, 
against Attorneys^ and Officers, having privilege of the 
Court. 

The above Statute has, however, abolished this diversity of Present Process 
Process, and substituted the Writ of Summons, as service- 
able Process, for the commencement of personal actions—* 
tbe writ of Capias, as bailable Process, for the like purpose— 
and the Writ of Detainer, as the proper Process when it is 
intended to detain any person in gaol. 

These are declared by the Act, to be the only Writs for 
the commencement of Personal actions, in this Court, in 
the cases to which such Writs are applicable (b) ; and 
consequently the old mode of commencing such actions, 
by original Writ, Bill, and Attachment of Privilege^ in the 
^:d&e& before mentioned, is at an end. 

(a) By this Act, the Process of this Court, is assimilated to that which 
tt provided by Stat. 2, W. 4„ c. 39, (the uniformity of Process Act,) for 
tiu Courts at Westoiixister. 

W Sec. 15. 

f 



5,2 PROCESS. 

To wbat Cases The Act does not extend to real and mixed actions, and 
the Stat. 4 & 5, therefore such of these as are not abolished (c), may, as 

W. 4, c. 62, does . - jir j«\'i 

not extend. we have Seen, be commenced as before 5 and it is expressly 
provided, that nothing therein contained, shall extend to 
any cause removed into this Court, by Writ of Pone 
loquelam, Accedas ad curiam, "Certiorari, Recordari facias 
loquelam, Habeas Corpus, or otherwise (d). Neither does 
the Act prohibit the proceeding by Scire facias, on a 
recognizance of Bail (e), or to revive a Judgment 5 nor 
does it exteAd to a Writ of Error (/). It has also been 
determined, that the Statute applies to the commencement 
of actions only 5 and not to the continuance of those com- 
menced, before it came into operation {g). 

f ^plUable^'to* ^^ ™*y ^® proper to notice here, that all the Rules of 
present Process, this Court, in force at the time of passing the Act 4 and 5, 
W. 4, c. 62, respecting the proceedings in actions com- 
menced by Writs of Capias ad respondendum, are declared 
by a late l^ule {h) unless thereby altered, to be applicable 
to proceedings, in actions thenceforward to be commenced 
by Writs of Summons, Capias, and Detainer; in which 
last-mentioned actions the Prothonotary of this Court, or 
his deputy, is empowered to issue all such Rules, as he 
was, at the time of passing the said Act, empowered to 
issue, in actions commenced by Writs of Capias ad respon- 
dendum, or Rules to the like effect, mutatis mutandis. 



SECT. 1. 

OF SERVICEABLE PROCESS 3 OR, THE WRIT OF SUMMONS FOR 
THE COMMENCEMENT OF NON-BAILABLE ACTIONS. 

Writ of Sum- Previous to the Statute 4 and 5, W. 4, c. 62, the Writ 
mons. of Capias ad respondendun^ was used in this Court, as well 

[c) See ante pa. 14 (note e), 
fd) Sec. 14. 

r«) Atherton's Tr. pa. 4. Tidd's Pr. (1633) pa. 63. 
m Tidd's Pr. (1833ipa. 63. 

iff) Storr V, Bowrles, 4 Barn, and Ad. 112. 1 Dow. P. C. 516, S. C. 
Finnie v, Montague, & Barn and Ad. 877. 
(h) Reg. Gen. (I) Mar. Ass. 6 W4. 
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for bailable as serviceable Process : but the first Section of 
this Act provides, that "the Process in all personal 
" actions, hereafter to be commenced in this Court, where 
" it is not intended to hold the defendant to Special Bail, 
"shall, whether the action' be brought by or against any 
**jperson entitled to the privilege of Peerage, or of Parlia- 
"ment, or of tbe said Court, x>r of any other Court, or to 
" any other privflege, or by or against any other person, 
"be 'according to the form contained in the Schedule, to 
" this Act annexed, marked No. 1 (t), and shall be called a 
" Writ of Summons:* 



(0 Form of Writ of Summons^ Memorandum, and Jndortements,* 

" WiUiam the Fourth [by the grace of God of the United Kingdom of 
"Great Britain and Ireland, King Defender of the Faith] to C. D. of, &c. 
"in the county of Lancaster [^^tne place and residence, or supposed rest" 
"dence cfihe defendant, or wherein the defendant shall he, or shall he 
^^mpposedto ftc*], greeting. We commkndyout (or, as hefore, or, o^ten 
*'»« have commanded you,) that within eiffht days after the service of this 
" Writ on you, inclusive of the day of sucn service, you do cause an ap- 
"pearance to be entered for you in our Court of Common Pleas at Lan- 
" caster, in an action on promises (or as the case may he) at {the suit of 
" A. B. and take notice that in de&ult of your so. doing, the said A. B.t 
"may cause an appearance to be entered for you, and proceed therein to 
" judgment and execution. Witness [the name of the Chief Justice of 
^^ this Court, or in ca^e of a vacancy of such office, the name of one of 
" the other judges thereof] at Lancaster, the day of [the day 

" of issuing ii ] in the year of our reign." 

Memorandum to he subscribed on the Writ, 

" N.B. This Writ is to be served within four calendar months from the 
"date thereof, including the day of such date, and not afterwards.** 

hdorsementls] to he made on the ?Fri/^before Service thereof, 

" This Writ was issued bv E. F. of Attorney for the Plaintiff 

"or Plaintiffs within namea." or ** This Writ was issued by of 

"agent for G. H. of Attorney for the Plaintiff or Plaintiffs within 

"named," or " this Writ was bsued in person by the Plaintiff or Plaintiffii 
" within named, who resides or reside at (mention the city, town, or parish, 
"and oho the name of the hamlet, street,' and number of the house of the 

< 

* Note, The parts within brackets [f ] are not contained in the original 
Schedule to the Act. 

t The word "you" is to be construed distributively where .there are 
several defendants. Engleheart v. Eyre and an. 2 Dow. P. C. 145. 

t If the name of the Plaintiff be omitted here, it is an irregularity. 
Smith V. Crump, 1 Dow. P. C. 519. 

1 If dcUed on a Sunday, the Writ is annUity ; and the objection is net 
waifed by lapse of time. Hanson v, Shackleton, 4 Dow. P. C. 48. 
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^ntenti of the The form of the Writ thus prescribed, must be strictly 
followed {j), and as to the contents and Indorsements, itte 
following points should be particularly attended to. 



Parties. 
PlaintiffB. 



The Writ must contain the names of all the Plamtiffs 
and none other, in the action j but it is not necessary to 
state the Plaintiff's residence, unless he issues the Writ 
in person, in which case, as will presently be shewn, the 
residence must be particularly indorsed : and whenever 
the addition of parties is required by the practice of the 
Courts at Westminster) it is equally necessary, in this 
Court. 



Defendants' 
Names. 



With respect to Defendants \t is expressly provided by a 
late Rule (k) that "Every Writ of Summons, Capias, and 
*' Detainer, shall contain the names of all the defendants, 
^' if more than one, in the action -, and shall not contain the 
*' name or names of any defendant, or defendants, in more 
"actions than one.*' — Hence, where the names of two 
defendants are inserted, and separate proceedings are taken 
agaiu St eac^, the proceedings will be set aside as irrea;ular(/). 
There Ls, however, no irregularity in declaring against one 
of them only -, though the plaintiff will be irregular if he 
declare against the other afterwards (m). As to describing 

** Plaintiff's rendenee, if any mch.*^ 

9 p< The Plaintiff claims £ for debt a3ad £ T for Writ, Copy 

"and service, and attendance to receive debt and costs, together with 
'*for mileage, or agency (if any), being in the whole for Costs ; and 

**ifthe above amounts of debt and costs be paid to the Plaintiff or his 
''Attorney, within four days from the service nereo^ further proceedings 
" will be stayed."] 

Indorsement to he made on the Writ [within three days] after service thereof 
<( This Writ was served by me X. Y. om on the day of 

** one thousand eiglit hundred and " X. Y. 

$ The Indorsement of the amount of Debt and Costs, is prescribed ^ 
'Reg. Gen. (43), Mar. Ass. 2 W. 4> and Reg Gen. (S) Mar. Ass. 5 W. 
4. See post pa. 57. 

T As to the amount of Costs to be indorsed, see post B. 5, c. 22, and as 
to the consequence of indorsing too much. See post pa. 56. 



(f) Smith V. Crump, 1 Dow. P. C. 519. Richards v. Stnart, lOBing. 
319. Hannah v. Wyman, 3 Dowl. P C. 673. 

[k) Ret:. Gen. (5) Mar. Ass. 5 W; 4. 

r/) Pepper o. Whalley, 1 Bing. N. C. 71. 

[m) Coldwell v. Blake, 3 Dow. P. C. 656. Knowles v, Johnson, 2 U. 
653. 
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a defendant by initials^ or by a wrong name, see the next 

Section (n). 

It is directed by the 4 and 5, W. 4, c. 62, s. 1, that "in Defendanfi 
'' every sach Writ, and copy thereof, the place and resi- Retidence. 
" dence, or supposed residence of the party defendant, or 
'' wherein the defendant shall be, or shall be supposed to be, 
" shall be mentioned 5* 'and it has been held that this must be 
stated in the body of the Writ, as prescribed by the Schedule, 
and that it is not sufficient to indorse it on the Writ (o), or 
to mention it in the copy, only (p). It is observable that in 
the form of the Summons, the place and county are stated, 
whereas in the Capias ablank is left, from which circumstance 
and from the language of the Act, it is questionable whether 
the same degree of exactness in the statement of residence, 
is required in a Capias as in a Summons (9). The usual 
irode of stating a defendant's residence, in the Process of 
this Court, is, by mentioning the town, and county, thus, 
" C. D. of Liverpool, in the county of Lancaster -" and if 
the actual residence be not known, the supposed residence 
must be stated (r). 

The action must be described in such a way, as to con- fj^f;^^^ ^f ^^ 
vey information to the Defendant, of its resJ nature ; as Actiua. 
for instance, an action " of debt," or, " on promises :'* 
"Trespass on the Case" is not a sufficient description of 
an action " on promises" (s), but, " slander" is a sufficient 
description of an action for words spoken (t), and " libel " 
for words written (a). 

(n) Bat the Rule (19) of Mar. Ass. 2 W. 4, there referred to, seems to 
be confined to bailable process. 

(0) Lindredge o. Roe, 1 Bin^. N. C. 6. Roberts v, Wedderbume Id. 4. 

(p) Ricec. Huxley, 2 Dow. P. C. 231 ; 4 Tyr. 66, S. C. 2 C. & M. 
211, S. C Norn. Price r. Huxley. 

(9) BuiSe o. Jackson, 2 Dow. P. C. 505. Welch o. Langford, Id. 498. 
Perring and others v. Turner, 3 Id. 15. Border v. Levi, Id. 150. Hill 
r. Harvey, 4 Id. 163. 

(r) As to the mode of statiitf a defendants' description, in Process of the 
Courts at Westminster: See Jelks o. Fry, 3 Dowl. P. C. 37. Morris e. 
SmiA, Id. 698. '^ 

(«) Richards o. Stuart, 3 M. and Scott, 774. 2 Dowl. P. C. 752, S C. 
10 Bing. 319, S. C. Ourney o. Hopkinson, 3 DowL P. C. 189» 

(0 Davies v Parker, 2 Dowl. P. C. 637. 
(«) PeU f . Jackson, Id. 445. 
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^^S^w*^* fc The date and teste of the writ will be seen from the 
foretervice, ' ^orm ante pa. 685 and, with respect to the Indorsements, 
those to be made before Service, are the name of the 
Attorney, Agent, or Party issuing the writ, and the amount 
of debt and costs 3 and that after Service, is a memoran- 
dum of the day of the week, and month of Service (a.) 

Name andResi- It is provided by the 10th section of 4 and 5, W. IV. 
dence of Attor- c. 62, that " upon every vmt to be issued as aforesaid, 
^^Yf C' tf^y authority of that Act, the name or firm, and the 

place of business or residence of the Attorney or Attorr 
neys issuing such writ, shall be indorsed thereon : and 
where such Attorney or Attorneys shall be agents only, 
then there shall be further indorsed thereon, the name 
*' oi* firm, and place of business or residence of the prin- 
cipal* Attorney or Attorneys : but in case no Attorney or 
Attorneys shall be employed for that purpose, then a 
memorandum shall be indorsed thereon, expressing that 
the same has been sued out, by the Plaintiff in person, 
mentioning the City, Town, or Parish, and also, the name 
" of the Hamlet, Street, and number of the House, of such 
*' Plaintiff's residence, if any such there be/' Under this 
section it seems that a firm is properly described thus, 
" Poole 8f Gam ten (t?),'* or, " Milne, Parry, Milne, and 
Morris,'* " Agents for Shaw, Billericay" without xnen- 
tioning the Christian-names (mj). As to residence, it is 
usual to state the town where the Attorney resides, thus, 
*' JE. F, oj [^Prestonl, in the County of Lancaster,'* adding 
if he be Agent, the words '^ Agent Jfor G, H. of {^Liver^ 
pool], in the County aforesaid,*' &c. (x). 

An Attorney suing in person, is properly described as of 
his place of business, and may be described as '^of * a parti- 
cular place, without stating that he resides there (y) -, and 

(a) See ante pa. 53 & 54 (note) and post pa. 62. 

(v) Engleheart v. Eyre and an. 2 Dowl. P. C. 145. 

(10) Pickman v. Collis, 3 Id. 429. 

(xj In the Process of tHe Courts at Westminster, it lias been held that 
** Gray's Inn, London," is sufficient. Jelks t>. Fry, 3 Dowl. P. C. 37, 
but that ** Southampton Buildings" without more, is not. Rust v* Chine, 
Id. 565. 

(y) Yardley v, Jones, 4 Id. 45. 
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"No, 1, Clifford's Inn Passage, Fleet-street, in the City of 
London," is enough^ without naming the parish (z). 

As to calling upon the Plaintiff's Attorney to declare^ 
whether the writ has been issued with his authority^ &c.^ 
see the next section. 

In addition to the indorsements required by the Act^ Amount of Debt 
there must also be indorsed " upon every bailable process ""^ Corts. 
" and warranty and upon the Copy of every process served 
"for the payment of any debt, the amount of the debt and 
'^ the amount of what the Plaintiff 's Attorney claims for 
" the costs of such process, arrest, or copy and service, 
'^ mileage^ and attendance to receive debt and costs ', and 
" that upon payment thereof, vnthin four days after the 
" arrest or service, to the Plaintiff or his Attorney, further 
" proceedings will be stayed (a).** This Rule was made 
before the statute 4 and 6, W. IV., c, 62 5 but by a Rule 
made subsequently (b\it was declared, '* that the above Rule 
" shall be applicable to Writs of Summons, Capias, and 
" Detainer, issued under the authority of the said Act, and 
'^ to the copy of each such writ." 

This Rule applies to Process against Attorneys, as well 
as others (c) : but does not apply to an action on a Bail 
Bond, or Replevin Bond (d) ; nor indeed to any case, 
unless the action is for a debt, and nothing besides (e), and 
the indorsement should not be made, where the action is 
for unliquidated damages (/). 

In cases requiring this indorsement, the rule is impera- 
tive {g) ; and the indorsement must strictly follow the form 



(z) Arden and an. o. Jones, 4 Dowl : P. C. 120, and see King v. 
Monkhouse, 2 Cr. and M. 314. 

(a) Reg. Gen. (^43) Mar. Ass. 2 W. 4. 

(b) Reg. Gen. f2jMar. Ass. 6 W. 4. 



832. Smart v. Lovick and 



(c) Tomkins r. Chilcote, 2 Dowl. P. C. 187. 

Cd) Rowland v. Dakeyne and others. Id. 83 
others. 3 Id. 34, 

{e) CuTwin v. Moseley, 1 Dowl. P. C. 432. Perry v, Patchett, 2 Id. 
667. 1 Cr. M. and R. 87, S. C. 

(/) Bowditch V. Slaney, 4 Dowl. P. C. 140. 

(9} Ryley t. Boissomas, 1 Dowl. P. C. 383. Tomkins v, Chilcote, 
Supra. 
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prescribed (h), though it seems^ that mere surplusage^ dr 
the omission of immaterial particles, will not constitute an 
irregularity (i). An amendment will be allowed, upon 
payment of costs, and giving the defendant four days fur- 
ther time for paying debt and costs (j) 3 but a Judge at 
Chambers cannot amend this indorsement, by reducing the 
amount of the claim, in order to try the Cause before the 
Sheriflf (k). 

The amount of debt should be stated with certainty -, but 
it is sufficiently definite to state, a sum for debt, with 
interest thereon from a day certain (Q. The amoimt of 
costs is fixed by Rule of Court : and mentioned in another 
place (w). 

Effect of indors- If the defendant do not pay the debt and costs wdthin 
Debt!°™"^ **' ^^® ^^^^ days, he is not afterwards entitled to a stay of pro- 
ceedings, on payment of the sum indorsed (7?) : but if a 
larger debt than is due be indorsed, whereby the defendant 
is misled, the proceedings will be stayed, on payment of 
the real debt, with the Costs of the Writ only, on an ap- 
plication being promptly made for that purpose (o) : and if 
Or for Costs. ^^^ ^^^y^ ^ye indorsed for Costs, it is provided (p) that 
" notwithstanding a defendant may have paid the amount 
*' of Costs, claimed by the Plaintiff's Attorney, he may, at 
'* any time vrithin a month afterwards, obtain a Rule from 
the Prothonotary of this Court, or his deputy, calling upon 
the Plaintiff *s Attorney, to deliver to the defendant, a 
signed Bill of his Costs, which the defendant may afterwards 
'^ have taxed, on depositing with the said Prothonotary, 
'* or his deputy, the sum of seven shillings : and if one sixth 
" be deducted from the amount charged for [Chancellor's 

(h) Sliirley v. Jacobs, 3 Dowl. P. C. 101, Hooper v. Waller, I Cr/ 
M. & R. 437, and see the form Ree. Gen. (43), Mar. Ass. 2 W. 4. 

(i) Sutton V. Burgess, 1 Cr. M. & R. 770. Forbes v. Mason, 3 Dowl. 
P. C. 104. 

(j) Urqubartt), Dick, 3 Dowl. P. C. 17. Colls v, Morpeth, Id. 23. 
Shirley v. Jacobs, supra. 
(*) Trotter v. Bass, 3 Dowl. P. C. 407. 

(0 Sealy v. Hearne, 3 Dowl. P. C. 196. Coppelo©. Brown, Id. 166. 
1 Cr. M. & R. 575, S. C. 
[ni) See post B. 5, Ch. 22. 

Bowditch V, Slaney, 4 Dowl. P. C. 140. 

Elliston V, Robinson, 2 Dowl. P. C. 241. 2 Cr. and M. 343, S. C. 
Reg. Gen. (47 & 48), Mar. Ass. 2 W. 4> and see ante pa. 54. 
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"Me (q)'\, mileage, or agency, the Plaintiff *s Attorney shall 

" pay the costs of the application $ but, if less than one -sixth 

" shall be disallowed^ the costs of the apphcation shall be 

'' in the discretion of the said Prothonotary, or his deputy.*' 

And ''if any overcharge be made by the Plaintiff's At- 

" torney^ in the amount charged for writ, arrest, or service 

"and copy, and attendance to receive debt and costs, the 

** Plaintiff 's Attorney shall pay the costs of the applica- 

''tion." Where there is a mistake in the indorsements^ 

the Court will allow an amendment^ upon payment of 

costs (r) ; and^ by a late Rule {s), it is declared^ that " if 

" the Plaintiff^ or his Attorney, shall omit to insert in, or Congeauence of 

''indorse on, any writ, or copy thereof, any of the matters omission to in- 

"required by the Act {t), to be by him inserted therein, dortothe Writ. 

''or indorsed thereon, such writ, or copy thereof, shall not, 

" on that account, be held void 3 but may be set aside as* 

" irregular, upon application to be made to this Court, or 

"one of the Judges thereof." The omission to indorse 

on the writ what is required by Rule of Court will adso 

render the writ voidable, for irregularity (u) ; but " no 

" application to set aside process or proceedings for irre>> 

" gulaiity, shall h% allowed, unless made within a reasonable 

"time; nor, if the party applying has taken a fresh step, 

" after knowledge of the irregularity (»)," however short 

the time for doing so may be {w) — Six days after service 

of the writ, is not an unreasonablc^me (x) 5 but where ' 

the writ was served on the 25th October, an application 

on the drd November (the 2nd being Sunday) is too late (y). 

Having seen what is required to be inserted in, and in- 
dorsed on, the writ, it remains to be shewn, when, and in 
what manner, the writ is to be issued, and how executed. 

iq) The Chancellor's fine is abolished. 

if) Hannah 9. Wjrman, 3 Dowl. P. C. 673, and see ante pa. 56. 

(f) Reg Gen. (Z), Mar. Ass. 5 W. 4. ' 

(0 4 & 5 W. 4, c. 62. 

(tt) Jonea «. Price, 2 Dowl. P. C. 410. 

(v) Reg. Gen. (^), Mar. Ass, 2 W. 4. See Cox v, TuUock, 1 Cr. 
ud H 631. 
(») Fynn V, Kemp, 2 Dowl. P. C 620. 
(x) Smith V. Pennell, Id. 654, 
(y) Tyler v. Green, 3 Dowl. P. C. 439. 
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wten to issue The writ may be issued on any dies juridicus after the 
raUy. ^^^^' cause of action has accrued ; and as the question is often 
asked^ when is the last day on which an action may be 
To be in time commenced in this Courts to be in time for trial at the 
for the Assizes. Assizes, it may be proper to observe, that if the writ be 
served twenty ^ve days exclusive, before the Assizes, it will 
be in time (z) -, provided the Plaintiff can take the further 
steps in the Cause, on the very days allowed by the prac- 
tice of the Court, for that purpose : but it is not siufe to 
rely on his ability to do this — several causes may prevent 
him : for example, if a special plea be filed, on which^he can- 
not join issue instanter,he will consequently lose the Assizes. 

Mode of issuing It is expressly provided by Stat. 4 and 5, W. 4, c. 62, 
the Writ. ^^^^ ^jjg ^j^^. q£ vjujnmons shall be issued by the Prothon- 

otary of this Court, or his deputy (a) j that it shall bear 
date, on the day whereon it is issued (6) 5 and be tested in 
the name of the Chief Justice, of this Court ^ or in case 
of a vacancy of such office, in the name of one of the other 
Judges thereof (c). The practice oil issuing the Writ, is 
now, as it was before the Act, to get it signed {d) by the 
Prothonotary, on leaving with him, a written memorandum^ 
and afterwards to get it sealed, on a docket obtained from 
the acting Cursitor. 

Amendment of If it become necessary to alter the Writ, after it has 
tob ^'*d ^^^^ ^®®"^ issued, it must be re-sealed before service 5 (c) after 
service, it seems an amendment of the Writ will not be 
allowed, unless it be issued for the purpose of saving the 
Statute of Limitations (/) j though, as we have seen, 
amendments of the Indorsements are allowed (g). 

("zj Ex,ara. To hare been in time for the last Assizes, which com- 
menced at Lancaster on the 12th, and at Liverpool on the 16th August, 
the Writ must have been served with a view to a trial at the former place, 
on the 17th, and at the latter, on the 20th, July. 



(dS Sftct. 1. 



Sect. 33. It is not sufficient to indorse on the Writ, the day of 
issuing : per Bayley B. Anon. 1 Dowl. P. C. 654. 

(c^ Sect. 33. 

(a) The Statute seems to have taken away the necessity of the officer's 
datmg the Writ. See Tidd's Pr. (1833). pa. 68 (note b). 

(e) Siggers v. Sansom, 2 Dowl. P C. 745. Braithwaite v. Lord Mont- 
ford, 2 Cr. & M. 408. 

(/) Lakin and others v. Watson, 2 Dowl. P. C. 633. Hannah r. 
Wyman, 3 Id. 673. 

(ff) Ante pa. 58 85 59. 
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The Wnt may be served by any person, competent to Seryice, by 
make an affidavit of the fact 5 and the service is required (h) 
to be, "in the manner heretofore used in the County 
"Palatine of Lancaster, and not elsewhere (i)/* that is, P«* ^hom, and 
by serving the defendant (or each of the defendants, ii "* * manner, 
more than one) personally within the county, with a true 
Copy (j) of the Writ, having thereon all the requisite memo- 
randa, and indorsements. The original need not be 
shewn, unless sight thereof be demanded, at the time of 
service 5 or immediately afterwards (/f). Personal service 
may be, when you see the defendant, and bring the process 
to his notice 3 it not being absolutely necessary to leave 
it, in his actual corporal possession (/) ; and if he refuse to 
receive the Copy, it may be thrown down in his presence, 
he being informed of it -, (I) or placed on his shoulder (m). 
Although the Courts have, of late, been strict in requiring 
service on the defendant himself, yet there are cases in 
which this rule has been relaxed 5 as, where the defendant 
eluded service, and the Writ was left with his son, who 
said his father was in the house, and should receive the 
process (»). 

When the action is against a '' Corporation aggregate,** Service on pub- 
it is provided (o), that " the Writ of Summons may be he officers. 
" served on the Mayor, or other head officer 5 or on the 

(A) 4 and 6, W. 4, c. 62, s. 1. 

(0 Although tbe words "and not elsewbere," are in the Act, it is 
difficult to assign any meaning to them. Their introduction seems to be 
a mistake, and may be thus accounted -for — The Clause in the Bill, on 
which the Act is rounded, was originally as follows : — " Shall be seryed, 
" m the manner heretofore used in the County Palatine of Lancaster, or 
"within two hundred yards of the border thereof, and not elsewhere," and 
prolttbly the whole of the Clause, after the word " Lancaster," was in- 
tended to be struck out, by the Committee of the House of Commons. 

0) Smith ». Pennell, 2 Dowl. P. C. 654 where the word " London" 
being omitted in the indorsement was held to be irregular ; and see Byfield 
V. Street, Id. 739. where an amendment of the Copy of a Writ of Capias 
was refused. 

{k) Petit V. Ambrose, 6 Maule & S. 274 ; Westley v, Jones, 5 J. B. 
Moore, 162 ; Thomas r. P«arce, 2 B. & C. 761 : 4 D. & R. 317, S. C. 

(0 Thompson c. Pheney, 1 Dowl. P. C. 44L 

(to) Bell V. Vincent , 7 D. fie R. 233. 

(a) Rhodes r. Innes, 7 Bing 329 ; 5 M. and P. 153, S. C. and see 
Phillips V, Ensell, 1 Cr. M. & R. 374, 2 Dowl. P. C. 684, S. C. ; Cohen 
V. Watson, 3 Tyr. 238 ; and as to sending process by the post, see Aldred 
e. Hicks, 5 Taunt. 186. 

W 4 and 5, W. 4, c. 62, s. 11. 
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Town-clerk^ Clerks Treasurer^ or Secretary^ of such Cor- 
poration : and every ftuch writ issued against the Inhabit^ 
ants of a Hundred, or other like district, may be served 
on the High Constable thereof^ or any one of the High 
''Constables thereof^ and every such writ* issued against 
the Inhabitants of the County of Lancaster, or the Inha- 
bitants of any Franchise, Liberty^ Town, or Place, not 
being part of a hundred, or other like district, on some 
peace-officer thereof." 
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When service to Before the Statute 4 and 5, W. IV.^ c. 62, the service 
be effected. must have been, on or before the day of return named in 
the writ (p) -, now, cs we have seen, no return-day is men- 
tioned therein : but the process will not be in force for 
more than four calendar months from the day of the- 
date thereof, including the day of such date ^ (qj and it 
would seem, that it may be executed, at any time on the 
last day of the four months. 

The Writ cannot be served out of the county, there 
"Where. being no provision in the Act, (as in the Statute 2 W. 4, c. 

39,) allowing service within two hundred yards of the 
bolder of the county. The affidavit in support of an appli- 
cation to set aside the service as being out of the county^ 
must distinctly state, not only that the service was not on 
the confines of the county, but that there is no dispute as to 
the boundary (r), or it must shew what is equivsJent $ for 
instance, that the place of the service is five miles from 
the nearest part of the county («). 

The person serving the writ, must indorse thereon, the 
Indorsement on ^^1 ^^ ^^® month and week of service (/) ;and this must be 
the Writ after done within three days after service, otherwise the Plain- 
service. ^ cannot enter an appearance for the Defendant, accord- 
ing to the statute : and every Affidavit upon which such 
an appearance shall be entered, must mention the day on 

(p) Evans* Pr. C. P. L. 18. 

r^) 4 8c 5, W. 4. c. 62. s. 8. 

(r; Chace v. Joyce, 4 Manle and S. 412 ; Storer v. Ravson, 4 D. & H* 
739 ; 3 B. & C. 158, S. C. CovUon v. King, 2 ; Cr. & 'i. 474 ; Webber 
V. Manning, 1 Dowl. P. C. 24 ; Thomson o. Burton, Id. 428. 



(*) Lloyd V. Smith, 1 Dowl. P C. 372. 
(*} 4 



«6'5, W. 4. e. 62. s 1. 
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whicli such indorsement was made (u). But where 
the defendant, on being seired, snatched the Writ out of 
the hand of him who served it, an appearance was allowed 
to be entered, without this indorsement (o). 

K the defendant shall not have been served with the Aliu & Pluriet 
Summons, during the four months that it has to run, such SummoM. 
Writ may be continued by alias, and afterwards, if neces- 
sary, by pluries (w) 5 or the plaintiff may apply for leave 
to issue a Writ of Distringas (x). The forms of the Writs 
of alias summons, and pluries summons, are given in the 
Schedule to the Statute 4&5 W.4. c.62(y). These Writs are 
tested, indorsed, issued, and served, and have the same time 
to run, as the first Writ, and must correspond with it. An 
aUas may be issued more than four months after the expi- 
ration of the first Writ ; and the entry of continuances, 
necessary to connect it with such Writ, may be entered . 
at any time, provided the Writs be not issued for the 
purpose of avoiding the Statute of Limitations (z). 

Although the Writ of Summons is peculiarly appropriated Capiu used as 
to the commencement of anon-bailable action, yet the "'^®®*^^* P'°* 

C68B 

Writ of Caputs, when it is against several defendants, may 
he used against some of them, as serviceable process (a) ; 
and when a Capias is thus used, the practice hitherto has 
been, for the Sheriff, with whom the Writ is lodged, to 
send it to an officer, generally the one who arrests the co- 
defendant : the officer indorses a memorandum of service 
on the Writ, which he returns to the Sheriff 3 and an affi- 
davit of service (6) is procured from the officer. 

(tf) R^. Gen. (&) Mar. Ass. 5 W. 4. and see the form of such 
affidavit post pa. 80. 

(t>) Brook V. Edridge. 2 Dowl. P. C. 647. 

(w) 4 J- 5, W. 4» c. 62. s. 8. 

(x) Id. Sec. 3. See post pa. 81. 

(y) Se| ante pa. 53. 

(z^ Nicholson v. Leman, & an. 2 Dowl. P. C. 296. 2 Cr. & M. 469. 

(<z) See post pa. 68. 

(b) This Affidavit is similar to tliat of the service of a Summons, (see 
post pa. 80), altering the name of the writ, and stating that the defend- 
ant was served with a copy of the writ, and of the memorandum subscribed 
thereto, and the warning and indorsements thereon. 

g 
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If the plaintiff wishes to save the Statute of LimitatioDS, 
he must attend to the 8th Section of the Stat. 4 and 5, W. 
4, c. 62, which enacts, that " no first Writ shall be avail- 
oteervecffor * " ^ible, to prevent the operation of any Statute whereby the 
saving the sta- " time for the commencement of the action may be limited, 
tute of Limita- 1< unless the defendant shall be arrested thereon, or served 
" therewith, or proceedings to or towards outlawry shall 
be had thereupon, or unless such Writ, and every Writ 
(if any) issued in continuation of a preceding Writ, shall 
be returned non est inventus, and entered of record within 
" one calendar month next after the expiration thereof, 
including the day of such expiration, and unless every 
writ issued in continuation of a preceding writ shall be 
issued within one such calendar month after the expira- 
tion of the preceding writ, and shall contain a memo- 
randum indorsed thereon or subscribed thereto, specifying 
the day of the date of the first writ, and return to be 
" made, in bailable process by the Sheriff or other officer 
to whom the writ shall be directed, or his successor in 
office, and, in process not bailable, by the Plaintiff, or 
his Attorney suing out the same, as the case may be (c).*' 
Under this section, a writ issued with a view to prevent 
the operation of the statute of limitations, may be returned 
non est inventus, without any attempt at service (d). 
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SECT. 2. 

OF THE WRIT OF CAPIAS FOR THE COMMENCEMENT 

OF BAILABLE ACTIONS. 

BaiUble process j^ ^^^^^ ^j, Yioldi a Defendant to bail in this Court, there 

torwbatamount , e ^- .. , . . 

must be a cause of action amountmg to twenty pounds 



(c) TliiB daufie is similar to the one in 2 W. 4, C. 39 ; and as to tbe pro- 
ceedings thereon, see Arch. Pr. (by Chitty), 792. Athert. Tr. 120 : 
and for forms see App. to Tidd's Pr. (1633J, pa. 253. & Chitty's 
forms, 620. v ^ r J 

Williams v. Roberts^ 1 Cr. M. & R. 676. 3 Dowl. P. C. 512. 
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at least, exclusive of any t^osts that may have been incurred 
in suing for the same (a). 

As to the causes of action for which a Defendant may In wlut cues 
be arrested 3 as to a second arrest for the same cause ; 5^*5^^"^* !^? 
and, as to privilege from arrest, the like rules prevail in 
this Court, as in the Courts at Westminster : but it is ez> 
pressly provided, that " no person shall be held to special 
" bail in any action of Trespass, Trover, or Detinue, in this 
'' Court without an order made for that purpose, by one 
" of the Judges thereof (6) ;* and that " after Nonpros, 
" Nonsuit, or Discontinuance, the Defendant shall not be ' 
" arrested a second time without the order of one of the 
"Judges of this Court (c). 

Before the issuing of a bailable writ an affidavit Affi<kYittohold 
of debt must be made, or a Judge's order obtained, to*®**^* 
hold the Defendant to bail. Such affidavit should be entitled 
in this Court, but not in any cause. It may be sworn Before whom 
before the Plaintiff's Attorney (d) -, though, if sworn in this *^°™* 
country it must be so, before a person authorized to take 
affidavits in this Court (e) : if sworn elsewhere, and not 
before a Commissioner of this Court, it must be verified, 
as is reqoired by the practice of the Courts at Westmin- 
ster, and a Judge's order obtained thereon to hold the . 
Defendant to bail. The addition of the person making 
the affidavit must be inserted therein (/) ; and the name 
of the parties should be given infuU: but ''where the JSSdt^ihe **'' 
" Defendant is described in the process, or affidavit to hold affidavit. 
" to bail, by initials, or by a wrong name, or without a 
" Christian-name, the Defendant shall not be discharged 
" out of custody^ or the Bail-bond delivered up to be can- 



V 



(a) See Stat. 7 & 8» Geo. 4. c. '71. 9. 1.; the seventh sectioii of 
which act proldbits arrests in Counties Palatine, upon process issuing'from 
&e Courts at fFestmiruter, unless such process be indorsed for bail, in a 
sum not less thaafifty pounds. 

(b) Reg. Gen. Aug. Ass. 57 Geo. 3. 

(c) Reg. Gen. (5) Mar. Ass. 2 W. 4. 
Id) Reg. Gen. (4) Mar. Ass. 2 W. 4. 

(e) That is before a Judge or Commissioner of the Court, or the officer 
who shall issue tbe process ; see post B. 5 Cb. 23. 

( /) Reg. Gen. (3) Mar. Ass. 2 W. 4 ; and as to designating parties by 
initial letters, or some contraction of tbe Cbiistian name, in actions on 
vritten instruments ; see 3 & 4, W. 4. c. 42, s. 12 : see also tbe 11 sect, 
of die same statute which abolishes the plea of misnomer. 
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*' celled, if on a summons, or a rule to shew cause> for 
" that purpose, it shall appear to the Court, or to the Judge 
*' before whom cause is shewn, that due diligence has been 
used to obtain knowledge of the proper name (g)." 
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In genera], the same requisites are to be attended to, 
in affidavits to hold to bail in this Court, as in similar affi- 
davits in the Courts at Westminster : and *' affidavits to 
" hold to bail for money paid, to the use of the Defendant, 
'^ or, for work and labour done, shall not be deemed sufficient 
*' unless they state the money to have been paid, or the 
*' work and labour to have been done, at the request of 
''the Defendant (A)." 

Capias. Before the statute 4 and 5, W. IV., c. 62, the writ of 

Capias ad respondendum was, as we have seen, the ordi- 
nary process of this Court for the commencement of per- 
sonal actions, as well non-bailable as bailable 5 but, by 
that Act, the Capias is peculiarly appropriated to bailable 
proceedings 5 and it is thereby provided (i), that " in all 
actions, wherein it shall be intended to arrest and hold 
any person to special bail, who may not be in custody 
of the keeper of the gaol of the said county, the process 
shall be by writ of Capias, according to the form con- 
tained in the Schedule to the act, marked No. 4 (j); and so 
many copies of such process, together with every memo- 
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(^g) Reg. Gen. (19) Mar. Ass. 2 W. 4, and as to wliaiis considered due 
diligence see Hicks v. Marreco, 1 Cr. & M. 84. 

(A) Reg. Gen (6), Mar. Ass. 2 W. 4. 

(0 Sect. 4. 

Form of tlie 0) Form of the writ of Capias, with the memorandum, warning, and 
tvrit of Capias. indorsements, as prescribed hy the Act : 

William the Fourth, &c. : to the Sheriff of Lancashire, [or to the 
Coroners of the County of Lancaster, or as the case may be], greeting. 
We command you [or as before, or often we have commanded you], that 
you omit not by reason of any liberty in your Bailiwick, but that you 
enter the same and take C. D,, of* if he shall be found in your 

Bailiwick, and him safely keep until he shall have g^ven you bail, or made 
deposit with you, accordmg to law, in an action on promises t [or of debt, 
&c.], at the suit of ^. B,, or untU the said C D. shall by "Other lawful 
means be discharged from your custody : And we do further command 



* As to describing the defendant, see ante pa, 55. 
t As to stating the nature of the action, see ld« 
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^'randum^ or notice subscribed thereto^ and all indorse- 
" meats thereon, as there may be persons intended to be 

jou, diaft on execution hereof ^ou do deliver a copy hereof to the said 
C. p. : And we do hereby require the said C, 2). to take notice, that 
within eight days after exectttion hereof on him, inclusive of the day of 
8Dch execution, he should cause special bail to be put in for him in our 
Court of Ckunmou Pleas at Lancaster to the said action, and that in 
de£uilt of his so doing such proceedings may be had and taken, as are 
mentioned in the warning hereunder written, or indorsed hereon : And we 
do further command you, the said Sheriff, JTor Coroners, or, as the ease 
nay he\y that immeaiately after the execution hereof you do return this 
irrit to our said Court, together with the manner in which you shall have 
executed the same, and the day of the execution hereof; or that if the 
same shall remain unexecuted, then that you do so return the same at .the 
expiration of four calendar months irom the date hereof, or sooner, if you 
shall be thereto required by order of the said Court, or by any Judge 
thereof — Wjta^» f Chief Justice ffc, aa in a Summons'^, at Lalncasterj 
the \day of issuing], day of in the year of our reign. 

Memoranda to he subscribed to the writ. 

N.B. — This writ is to be executed within four calendar months from, 
the date thereof, including the day of such date, and not afterwards. 

A Warning to the Defendant. 

I. — If a defendant, being in custody, shall be detained on this writ^ or 
ifa defendant being arrested thereon, snall^o to prison for want of bail, the 
plaintiff may declare against any such defendant on or before the third 
commission day of the Assises rezdusive of a Sunday) next after such 
detainer or arrest, and proceed tnereon to judgment ana execution. 

II. — If a defendant, being arrested on this writ, shall have made a deposit 
of money, according to the statute, seventh and eighth of Geoige the fourth, 
duster seventy-one, and shall omit to enter a common i^pearance to the 
action, the plaintiff will be at liberty to enter a common appearance for 
the defendant, and proceed thereon to judgment and execution. 

III. — If a defendant, having given bail on the arrest, shall omit tojput 
in special bail, as required, the plaintiff may proceed against the Sheri£( or 
on the Bail bond. 

IV. — Ifa defendant, having been served only with this writ, and" not 
arrested thereon, shall not enter a common appearance within eight days 
alter such service, the plaintiff may enter a common appearance for such 
defendant, and proceed tnereon to judgment and execution. 
Indorsements to be made on the Writ of Capias. 

Bail for pounds, by affidavit — or. Bail for pounds, by order of 

\namng the Judge making the order] dated the day of • 

Tliis writ was issued by G. H., of * attorney for the plaintiff \or plsin- 
tiflb] within named— or. This writ was issued by of , agent for E, F., 
of , attorney for the plaintiff [or plaintiffs] within named— or, This 
writ was issued in person oy the plaintiff or plaintiffs within named, who 
reades or reside at {mention the city, town, or parish, and also the 

name tf the hamlet, street, and number of the house of the plaintiff's 
residertee, if any such there be.] 

[Here indorse, as follows, the amount of debt and costs pursuant to Reg. 

* As to describing the attorney, agent, or party issuing the writ, see 
ante pa. 56. 
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'' arrested thereon^ or served therewith^ shall be delivered 
" therewith to the Sheriff or other officer, or person, to 
*' whom the same may be directed, or who may have the 
'^execution and return thereof 5 and who shall, upon or 
*' forthwith after the execution of such process, cause one 
such copy to be delivered to every person upon whom 
such process shall be executed by him, whetller by ser- 
'^vice or arrest 5 and shall indorse on such writ^ tbe 
true day of the execution thereof, whether by service or 
arrest : and if any' Defendant be taken or charged in 
custody upon any such process, and imprisoned for want 
*^ of sureties for his appearance thereto, the Plaintiff in such 
" process may, after the detainer or arrest of such De- 
" fendant, declare against such Defendant, and proceed 
" thereon according to the practice of the said Court, as 
" against a Defendant in custody on Mesne process : provi- 
*' ded always, that it shall be lawful for the Plaintiff, or his 
" Attorney, to order the Sheriff or other officer, or person^ 
*' to whom such writ shall be directed, to arrest one or 
''more only, of the Defendants therein named, and to 
''serve a copy thereof, on one or more of the others, 
"which order shall be duly obeyed by such Sheriff or 
" other officer, or person : and such service shall be of the 
" same force and effect, as the service of the writ of Sum- 
" mons, and no other/' 

Although the statute directs, that the writs of Summons, 
Capias, and Detainer, shall be the only writs for the com- 
mencement of personal actions in this Court, in the cases 

Gen. (^) Mar, Ms., 2W^ 4; and Reg, Gen. (2j Mar, Ass,^ b W. 4, 
tee ante pa, 57] . 

The plaintiff cl^ms £ t for debt, and [£3 I3s. 6d.] for writ, arrest, 

and attendance to receive debt and costs, together with t for mileage 

or agency (if any) being in the whole £ for costs ; and if the above 

amounts of debt and costs be paid to the plaintiff or his attorney, within 
four days from the arrest or service hereof U furdier proceedings will be 
stayed. 



t As to stating the amount of debt, see ante pa. 57. 
X See as to extra costs, post. B. 5, c. 22. 

B As to these wonls, see Reg. Gen. (43) Mar, Ass. 2 W. 4; and see 
Sutton, V. Burgess, 3 Dowl. P. C 489. 
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to which such writs are applicable (k) -, yet, it expressly 
exempts from arrest^ outlawry^ or waiver, any person who 
by reason of any privilege, usage, or otherwise, may, by 
law, be exempt therefrom (/). 

The form of the Capias, as given by the Act, must be ^*"^*» ^ the 
strictly adopted (m) : this writ, like the Summons, must ^^ 
contain the names of all the Defendants (if more than Defendants 
one), in the action ; but not the name or names of any "■"**■• 
Defendant or Defendants, in more actions than one (n) ; 
and a Plaintiff cannot, after bailable process against two 
Defendants, declare against one of them only, as he may 
after a writ of Summons (o). As to the other matters to ^^^ vax^«n. 
be stated in the writ, and indorsed thereon, and the con- 
sequence of a noistake or omission in these particulars, 
see ante pa. 54 and seq* 

The Capias is dated, tested, and has the same time to Inuing. 
ran, as a writ of Summons. It is signed by the Pro- 
thonotary, on leaving with him, the affidavit of debt, or 
Judge's order, and a memorandum similar to that required 
on issuing a Summons. After the writ is sealed, it is 
lodged with the Sheriff, who grants his warrant thereon, 
and generally delivers it to die party 3 and where one 
Defendant is to be served, and another arrested, the Sheriff 
sends the writ to the officer, to enable him to swear to 
the service of a copy, and to indorse a memorandum of 
service. The Attorney, or his agent, usually instructs the 
officer. 

By a rule of Court (p) made before the passing of the Copy of tlw 
Act, a copy of the warrant and of the notice to pay the SelhreredTto^ihe 
debt and costs, was required to be given to the Defendant, defendant, 
at the time of the arrest 3 and the Act requires that a copy 
of the process, with the memorandums and indorsements, 

(A) Sec. 15, The act is silent as to tlie course to be taken in a joint 
livable action, 'where one defendant is in gaol, and the other at large : but 
Me post B. 4, ch. 4. 

(1) Sec. 14. 

(m) Jackson, r. Jackson, 3 Dowl. P. C. 182. And see ante pa. 54. 

M Reg. Gen. (5) Mar. ass. 5 W, 4. 

(0) Carson >v. Dowding & an. 4 Dowl. P* C. 297. See ante pa. 54. 

(p) Reg. Gen. (44) Mar. Ass. 2 W. 4. 
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thereon sHall be so delivered. The practice is^ to deliver a 
copy of the warranty which contains a verbatim copy of the 
process, memorandums, and indorsements } and Uius^ the 
above rule of Court, even if not virtually repealed by the 
Act^ is still complied with^ as well as the Act itself. l.lie 
copy must be an exact copy, or the Defendant will be 
discharged, on entering a common appearance, though the 
writ itself be right (p) 5 and an amendment of the copy 
will not^ it seems^ be allowed (9). 

The Sheriff to " Th® Sheriff, or other officer or person, to whom any 
indorse on the *' writ of Capias shall be directed, or who shall have the exe- 
wTit the day of « cution and return thereof, shall, within six days after the 
*' execution thereof, whether by service or arrest^ indorse 
" on such writ, the true day of the execution thereof j and in 
^' default thereof, shall be liable, in a summary way, to make 
such compensation for any damage which may result 
from his neglect, as this Court, or one of the Judges 
thereof, shall direct (r)." If the Sheriff omit to indorse 
the writ, as required by this rule, the remedy is to call 
upon him to amend his return, and make compensation for 
the damages arising from his default. (s).*' 

Defendat** re- ^' If any Sheriflf 's officer shall, under any pretence what- 
medy for ^er- c< qyqj.^ iq\^q from a Defendant, on the execution of any 

riffVofficer. '^bsdlable process, a larger sum than is allowed by this 

Court, the Sheriff shall, by an order of this Court, or 

one of the Judges thereof, be compelled to refund to the 

'' Defendant, the amount of any such overcharge, together 

'^ witth the costs of any application that may be made for 

(p) Thus, for misspelling ; as Middesex for Middlesex. (Hodgkinson 
V, Hodgkinson, 2 Dowi. P. C. 535 ; though some doubt was thrown on this 
decision in Colston, v. Berends, 3 Dowl. P. C. 253, and 1 Cr. M. & R. 
833 ; and see Sutton, v. Burgess, Id. 770; 3 Dowl. P. C. 489, S. C. :) 
Omission of words — (See Smith v. Pennel, 2 Dowl. P. C. 654; Perring 
and others V. Turner : 3 Id.ld.but see Pocock o. Mason, 5 M. ; and Scott 
51, and I Bing. N. C. 245, S. C. Forbes v. Mason, 3 Dowl. P. G. 104). 
Mistake in the date^'&ee Byfield v. Street, 10 Bing. 27. 2 Dowl. P. C. 
739, S. C.) Mwdirccftcm— -(See Barker r. Weedon, Id. 707 ; and 1 Cr. 
M. & R. 396 S. C. ; Nicol v. Bqyne, 2 Dowl. P. C. 761 ; and 3 M. & 
Scott, 812, S. C. ; 10 Bing. 339, S. C.) 

C?) Byfield o. Street, ^pra, 

(r) Reg. Gen. (7) Mar. Ass. 5 W, 4. 

(«) Moore v, Thomas, 2 Dowl, P. C. 760 & 3, M. & Scotl^ 810. S. C. 
and see Ridley v Weston, 2 M. & Scott, 724. 
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" that purpose 5 provided such application be made during 
" the time such Sheriff remains in office, or within a month 
"afterwards (s)." 

If the Defendant cannot be taken on the writ of Capias Alias & Pluries 
within the four months that it has to run, the Plaintiff ^*P*»»- 
may issue an alias capias, and afterwards (if necessary), a 
plums capias^ or he may proceed to outlawry (t). 

The writs of alias and pluries are dated, testeil, issued, 
and executed, and are required to have the like memoran- 
dum^ warning, and indorsements, as the first writ 3 and 
must correspond with it. The alias may be issued more 
than four months after the expiration of the first writ, 
without affecting its validity 5 and the entry of continu- 
ances, necessary to connect the first writ with the alias, 
may be entered at any time, unless the writs be issued to 
a?oid the statute of limitations (u). 

If the Defendant is in gaol, and the Hainiiff wishes to 
proceed against him in a bailable action, the statute (v) 
has prescribed, in that case, a new form of process, called 
a writ of Detainer — of which, hereafter (w). 

We have seen (x) that the Attorney's name and place of Attorney to de- 
residence must be indorsed upon the writ -, and in order the %rir issued 
to protect Defendants against the issuing of writs without byhis authority; 
authority, the statute 4 and 6, W. IV., c. 62, s. 13, pro- »»^ the name 
vides, that " every Attorney whose name shall be so indor- aJode^ 'of the 
" sed, shall, on demand in writing, made by or on behalf Plaintiff, if or- 
" of, any Defendant, declare forthwith whether such writ dered. 
''has been issued by him, or with his authority, or privity 5 
''and, if he shall answer in the affirmative, then, he. shall 
" also, in case this Court, or one of the Judges thereof, 
" shall by rule or order, so order and direct, declare in 
" writing, within a time to be allowed by such Court or 

{») Reg. Gen. (49) Mar. Ass. 2 W. 4. And as to what fee is payable 
to the officer by the party arrested, see Innes v. Levy, 4 Dowl, P. C. 116 

(0 4 and 5, W. 4, c 62, s. 5 and 8, and see post, B. d, c. 17, on 
Outlawry, 

(«) See ante pa.> 63. 

(o) 4 and 5, W. 4, c. 62, s. 7. 

M See proceedings against prisoners, post B. 4, ch. 4. 

(^) See ante pa. 56, And see form of indorsement, ante pa. 67. 
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'^ Judge^ the profession, occupation, or quality, and place 
" of abode, of the Plaintiff, on pain of being guilty of a 
" contempt of the said Court." Under tins section, it 
seems, that an Attorney who gives a false address, without 
having made proper inquiries, will be ordered to pay the 
costs occasioned thereby, as well as the costs of an appli- 
cation to stay the proceedings (x). The answer that the 
Plaintiff resides at " PeeVs Coffee-house, Fleet-street,'* is 
not sufficient (y). 



The above section further provides, that '' if such At- 
torney shall declare, that the writ was not issued by him, 
or with his authority or privity, the said Court, or any 
Judge thereof, shall and may, if it shall appear reason- 
*' able so to do, make an order for the immediate discharge 
of any Defendant or Defendants, who may have been 
arrested on any such writ, on entering a common appear- 
ance." And in furtherance of this provision it is or- 
dered, by a late rule (2), that *'if any Attorney shall, as 
required by the Act, declare that any writ of Summons, 
or writ of Capias, upon which his name is indorsed, 
was not issued by him, or with his authority or privity, 
all proceedings on the same shall be stayed, until further 
'' order." 
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. SECT. 3. 
OF DEPOSIT, ETC., OF MONET IN LIEU OF BAIL. 

• 

Depositing mo- It may not be improper to notice here, the practice of 
^J -ff H *Aft ^^ Court, in the case of a Defendant, who, in lieu of giving 
Geo. 3, Ch. 46. ^^^^ ^^ ^^ Sheriff, deposits in his hands, the sum indorsed 
on the writ by virtue of the affidavit for holding to bail, 
together with ten pounds for costs, pursuant to statute 43, 
Geo. III., c. 46 ; and also in the case of a Defendant 
paying money into Court, under statute 7 and 8, Geo. IV. 
c. 71, in lieu of filing special bail, 

(xj Neal r. Holden, 3 Dowl. P. C. 493. 

(y) Hodsono. Gamble, Id. 174. 

(«) Reg. Gen. (4) »Iar. Ass. 6, W. 4. 



x 
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Where money has been deposited with the Sheriff^ under Paying it out of 
the former of these statutes, he should pay it into Court Coort tothede- 
withiD eight days after the arrest (inclusive of the day of 
arrest) ; and if the Defendant file special bail within the * 
same period, he is entitled to have the money j-e-paid to him, 
(a) on the bail being perfected (6), or the Defendant's 
being surrendered (c). 

Although the statue 43, Geo. III., c. 46, speaks of the 
money being payable out of Court, on motion, yet. the 
Frothonotary is empowered to grant a rule nisi, for that 
purpose (d). To obtain such Rule by the Defendant an affi- 
davit should be produced, stating the time of the arrest — the 
deposit, and payment into Court — and that special bail has 
been put in and perfected, or the Defendant surrendered, 
in due time : but where the affidavit did not state that the 
bail was perfected in due time, it was held sufficient, the 
contrary not being shewn (e). 

If special bail be not duly perfected, or the Defendant To the Plaintiff 
rendered, the Plaintiff is entitled to receive the money out 
of Court 3 and this, it seems, will be allowed where the 
Defendant has been rendered, since the time for putting in 
bail, if there be no affidavit of merits (/). 

A rule nisi for the Plaintiff to receive the money, may 
likewise be had from the Frothonotary (g), on an affidavit 
stating the time of the arrest — the deposit and payment 
into Court — and the Defendant's default in putting in and 
perfecting bail. But the payment of the money to the 
I'laintiff, is to be subject to such deductions (if any) from 
the £10. deposited for costs, as upon taxation of his costs, 
as well of die suit, as of the application to the Court in 
that behalf, may be foimd reasonable (/i). 

(o) See Geach r. Coppin, 3 Dowl. P. C. 74. 

ihS As to the time and mode of perfecting Bail> see Ch. 3 of this book. 

(c) Harford & others v. Harris, 4 Taunt. 669. Chadwick v. fiattye, 
SManle&S. 283. 

id) Reg. Gen. Mar. Ass. 57 Geo. 3. 

(e) Young v. Maltby, 3 Dowl. P. C. 604. 

(/) Newman & an. Assignees v, Hodgson, 1 Dowl. P. C. 329: 2 B. & 
Ad. 422, S. C. 

(q) Reg. Gen. Mar. Ass. 57 Geo. 3. 

(A) 43 Geo. 3» c. 46. s. 2. 
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If bail be perfected, but not in time, before the Plaintiff 
has taken the money out of Court, he must then elect 
whether he will have the money or the bail 3 for he cannot 
* have both (t) After receiving the money, he may, if he 
think fit, enter a common appearance for the Defendant, 
and thereby be enabled to proceed in the action (j). 

Paying money By Statute 7 and 8, Geo. IV., c. 71, 8. 2, where money 
into Court in has been deposited with the Sheriff, and by him paid into 
Bail ^^"""^^ Court, pursuant to 43, Geo. III., c. 46, the Defendant, 
instead of putting in and perfecting special hail, accord- 
to the course and practice of the Court, may pay into Court 
the further sum of ten pounds, as a further security for 
costs, there to remain to abide the event of the suit : or, 
where a Defendant shall have given bail to the Sheriff 
on arrest, or remain in custody, he may, instead of putting 
in and perfecting special bail, deposit and pay into Court 
the sum indorsed on the writ, and £20. as a security for • 
costs, there to remain to abide the event of the suit ; and 
upon such deposit, the Defendant is required to enter an 
appearance, or file common bail, within such time as he 
would have been required to put in and perfect special bail, 
according to the coiu-se of the Court 5 or in default thereof, 
the Plaintiff may enter an appearance, or file common bail, 
for the Defendant 3 and the cause may proceed, as if the 
Defendant had put in and perfected special bail. 

It has been held that the words in this clause '* within 
" such time as the Defendant would have been required 
to put in and perfect bail according to the x;ourse and 
practice of the Court,** comprehend the whole time, till 
the last day for perfecting special bail (Jc). 

It has not been the practice to take out a rule to pay 
money into Court, under the above provision of the statute 
(/). the money is paid to the Prothonotary, who, if re- 

(t) Geach v, Coppin, 3 Dowl. P. C. 74. 

0) 43 Geo. 3, c. 46» 8. 2. 

(K) Rowe o. Softly, 6 Bing. 634. 4 Moore & P. 464, S. C. Straford 
V. Lowe, 3 Dowl. P. C. 693. 

(0 But qwxre wlietlier a Rule should not l>e taken out, as is the practice 
of the Courts at Westminster. 
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quired^ will grant a certificate thereof, winch may be 
necessaiy if the Defendant is in custody, in tirderto obtain 
4ns discharge. Notice of the deposit should be given to 
the Plaintiff's attorney ; and it is usual for the Def^dant 
to enter an appearance. 

After the Flmiftiff has obtained judgment, or something AppUeation for 
equivalent to it (m), he is entitled, by order of the Court, J c^^'^JL®*** 
upon motion, to receive the money so deposited, or so much judnMst, &e. 
as wiU be sufficient to satisfy the sum recovered by the 
judgment, and the costs of the apphcation 5 and if Judg- 
ment be given for the Defendant, or the Plaintiff disconti- 
nue his suit, or be otherwise barred, or if the sum deposited 
be more than sufficient to satisfy the Plaintiff, the money 
80 paid into Court, or so much as shall remain, wiU, by 
order of the 'Court, upon tnoium, be repaid to the Defend- 
ant (fi). If the money deposited is insufficient to satisfy 
the Kaintiff, he may, after judgment, issue an execution; 
but he must limit it to the difference, between the sum 
paid into Court, and tihe sum recovered (o). 

The statute 7 & 8 Geo. IV., c. 71, like the 43 Geo. III., 
c. 46, directs that the money shall be paid oat of Court, on 
motion ; and as there is no general rule of Court, author- 
izing the Prothonotary to issue a rule nisi, to pay over the 
money under the former act, as there is under the latter, 
the application must, it seems, be made to the Court, by 
motion (p). 

A Defendant who has put in and perfected special bail. After perfecting 
may, upon motion, pay into Court, the sum which would ^^ dep^i^it^in 
have been deposited, in case he had originally elected to Court, 
do so, together with such further sum for costs as the 
Court may direct, to abide the event of the suit 3 and 
thereupon the Court may direct a common appearance 
to be entered, and an exoneretur on the bail-piece (9) . 

(m) Joluuon v. Wall, 4 Dowl. P. C. 815. 

(m) 7 & 6 Geo. 4, c. 71« s. 2. A rule nut only, will be granted in the 

first instance ; Giant v. Willie, 4 Dowl. P. C. SSI- 
Co) Hews ». Pvke, 1 Dowl. P. C. 322 ; and 2 Cr. & J. 359, S. C. 
(p) SeeGeacno. Coppin, 3 Dowl. P. C. 74; and see post pa. 316, 

tt to when the motion (nay be made. 
(9) 7 &8 Geo. 4, c. 71, a. 4. 

h 
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When a defend- A Defendant who has made such deposit^ and payment 
ut may receive into Court, may, on putting in and perfecting bail, and upon 
of Courfc"* **"' payment of such costs as the Court may direct, receive 
the money out of Court, by an order for that purpose, 
at any time " before issue joined, in law or fact, or final or 
"interlocutory judgment signed '* (r). The application for 
this purpose, must be made before issue joined, in cases 
where issue is joined at all 3 and the words " before final 
" or interlocutory judgment signed '* apply only to cases 
of judgment by default or on confession {s). 

The Court will not allow money paid into Court, under 
statute 7 and 8 Geo. IV., c. 71, to be transferred to the 
account of a payment into Court, on a plea of tender (i) : 
nor will the Defendant be. allowed to plead payment into 
Court of a less sum, without paying in die money (tt). 

(r\ 7 & 8 Geo. 4, c. 71, b. 3. . 

{8) HanweU v. Alure, 2 Dowl. P. C. 155 ; and see Ferrall v. Alexander 
& an. 1 Id. 132 

(0 StultE V, Heneage, 10 Bing. 561. 4 M. & Scott, 472, S. C. 

(tt) Ball V. Stafford, 4 Dowl. P. C. 327 ; but see Hubbard o. Wilkin- 
BOD, B B. & C. 496. 
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BOOK 2. CHAP. II. 

OF APPEARANCE 3 AND THE PBOCESg OF DI6TBINOA8 FOR 

COMPELLING IT. 

It is provided by statute 4 and 5, W. IV., c. 62, s. 9, 
that *' when any writ of Summons, Capias, or Detainer, 
" issued by authority of that Act, shall be served or exe- 
'* cuted, aU necessary proceedings to judgment and execution 
may be had thereon, without d^Iay, at the expiration o£ eight 
days from the service or execution thereof 3 provided 
''^always, that if the last of such eight days shall, in any case, 
happen to fall on a Sunday, Chrisimas-day, Good Friday, 
or any day appointed for a public fast or thanksgiving, in 
any of such cases, the following day shall be considered as 
the last of such eight days." And it is also provided, by 
the 1 2th section, that " all such proceedings as are men- 
" tioned in any writ, notice, or warning, to be issued as • 

'^ aforesaid, under the Act, shall and may be had and taken 
''in de&ult of a Defendant's appearance, or putting in 
''special bail, as the case may be.'* The JPlaintiff cannot, Appearance or 
however, proceed to judgment until the Defendant (if not Imu^ necessary 
in custody) is in Court either by an appearance being ^ij^j^JJ^! ^^ 
entered, or special bail filed : and it is proposed, in the ceed to judg- 
present chapter, to consider the former of these modes of ^^^^ 
briDging a Defendant into Court j and, as incidental thereto, 4. 

the proceeding by distringas, to compel an appearance. 
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SECT. 1. 



The Defendant may appear immediately after the exe- Appearance, 
cation of serviceable process ; and he must do so, within wnen to be e 
a certain time afterwards, or the Plaintifif may appear for *®"^* 
him, according to the statute (a). 



(a) See post pa. 79. 
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To a summoiu. 



The writ of Summons commands the DeiTendant to 
appear thereto, '^ within eight days after service" thereof: 
"inclusive of the day of such service*' — thus, if served on 
the 1st, he should appear, at the latest, on the 8th, unless 
that happen to he Christmas day. Good Friday, or a day 
appointed for a puhlic fast or thanksgiving, in which case, 
he has the following day to appear in (6). 

Distringaa or The notice suhscrihed to the writ of Distringas directs an ap- 
Capias. pearance to be entered "within eight days inclusive after the 

return" of such writ (c) 5 and the writ of Capicu, when used 
against some of the Defendants as serviceable process, requires 
by its warning, the Defendant so served, to appear ^^within 
" eight days after such service" (d) : this warning, how- 
ever, does not state that the day of service is to be reckoned 
iDclusively 5 but by a rule of this Court (e), it is ordered^ 
that " in all cases in which any particular number of days^ 
not expressed to be clear days, is prescribed by the rules 
or practice of this Court, the same shall be reckoned ex- 
clusively of the first day, and inclusively of the last day^ 
unless the last day shall happen to fall on a Sunday^ 
Christmas-day, Good Friday, or a day appointed for a 
*' public fast or thanksgiving, in which case, the time shall 
" be reckoned exclusively of that day also." 

After a deposit Where a Defendant on being arrested, instead of giving 

a£ mone^ with a bail-bond, deposits with the Sheriff, the sum indorsed 

der ^ O^.^s" ®^ ^® ynnt, with £10. to answer the costs, pursuant to the 

c. 46 or statute 43, Geo. 111., c. 46, s. 2, and special bail is not 

duly put in, the Plaintiff may, on a proper application 

(/}, obtain the money out of Court, and (if he think 

Alter payment fit) enter a common appearance, and so proceed in the 

7 & 8 Geo!'4, c! *^^^^ • *^^ where money is paid into Court in lieu of 

71 special bail, pursuant to statute 7 and 0, Geo. IV., c. 7 1, 

the Defendant must enter a common appearance within 

the time allowed for perfecting special bail (g), or . in 

default thereof, the Plaintiff may appear for him. 

(h) See ante pa. 77. 
fc) See post pa. 82. 

id) See form of the Dvrit of Capias ante pa. 66, 

[e) Reg. Gen. (65)^ Mar. Ass 2 W. 4. extended to proceedings under 
4 & 5 W. 4. c. 62, by Reg. Gen. (1) Mar. Ass. 5 W. 4. 
(fj See ante pa. 73. 
(^) See ante pa. 74, 
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As to the time for appearing to actions of ejeotment^ AppMramce ia 
and replevin) and to causes removed from inferior Courts^ particuUi «c- 
see the respective titles. ***'°** 

To appear for an Infant^ a rule to defend by guardian For InBmts. 
must be obtained^ which is granted by the Prothonotary, 
on producing the infant's petition, and guardian's consent, 
both jof which must be drawn up, and venfied by affidavit, as 
is required by the practice of the Common Pleas at West- 
minster.: but '' a special admission of prochein amy, or 
" guardian, to prosecute or defend for an infant^ shall not 
" be deemed an authority to prosecute or defend in any 
"but the particular action or actions specified (h)" The 
rule for admitting the guardian to defend, is absolute 
in the first instance. It is not served on the opposite party, 
being merely entered in the Imparlance- book, kept by the 
Frodionota]^. 

If the Defendant do not aj^ar within the periods be- And by Plain- 
fore mentioned, the Plaintiff m4y appear for him, according ^^» ■**'• •^*' 
to the statute 5 after which, the Defendant's appearance is of 
no avail (i) . The Defendant may, however, appear after the 
time limited, before an appeanuice by the Plaintiff is actually 
entered: but an appearance by either party should be 
entered within a year after service of the process (/ ) . 

The statute which authorises the Plaintiff to appear in 
this Court, is the 22nd, Geo. II., c. 46, s. 35, which is yet 
in force, so far as it requires an affidavit of personal ser- 
vice of the process to be filed with the Prothonotary, on 
the entry of such appearance, but with respect to the 
kind of process to which such appeiarance may be entered, 
and the time of entering it, an alteration has been made 
by statute 4 and 5, W. IV., c. 62 3 and though an appear- 
ance by the PlaintiiOT, may now be said to be entered accord- 
ing to both these statutes, yet, the old mode of expression 
"according to the statute," is still adhered to (A). 

(&) R^. Gen. (2) Mar. Asb. 2 W. 4. 



(0 Davis o. Cooper, 2 Dowl. P. C. 135. 
(J)' ' " ~ " 



,_ Cook V. Allen, 1 Dowl. P. C. 676, see also Reg. Qen.''(21) Mar. 
Aas.'2y W. 4, and see post, B. 5, ch. 7. 

{k) See the memorandum of appearance as prescribed by the last- 
mentioned Act, post pa. 81. 
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'^^^ writ'oi ^^^ affidavit of service (i) of die writ of Summons, the farm 

SumnuMis. of wkich is given below (j), must show that the person who 

served the writ, did within three days after service, indorse 

• thereon, the day of the week and month of such service, 

othenvise the Haintiff will not be allowed to enter an 
appearance pursuant to the statute 5 and every affidavit 
upon which such an appearance sheJl be entered, must 
mention the day on which such indorsement was made 
(A). But where the Defendant improperly gets pos- 
session of the writ of Summons, the Court will allow an 
appearance to be entered without such indorsement, and 
order the Defendant to pay the costs (/). 

An affidavit is n6t necessary to enable a Plaintiff to ap- 
pear for a Defendant, who has neglected to do so, after 
a payment of money into Court in Heu of bail, under the 
7 and 8,,Geo^ IV., c. 71, s. 2 (m) : nor, it would seem, 
when the Defendant hcs neglected to iile special bail, after 
depositing money on arrest in the Sheriff's hands, pur- 
suant to 43, Geo. III., c. 46. 

Mode of enter- The mode of entering an appearance to a writ of Sum-* 

• '^^^^"^ *PP^"- mons, or under the authority of statute 4 and 6, W. IV., 

(t) As to what constitutes service, see ante pa. 61 — 2» 

Form of affida- 0) Affidavit of service of a Writ of Summons. 

vit of service of In the Common Pleas at Lancaster. 

writ of Sum- Between A. B Plaintiff, 

mons. and 

G. D ....Defendant, 

G. H. of clerk to E. F., Gentleman, Attorney for the above-named Plain- 
tiff, maketh oath and saith, that he this deponent, did on the day of 
instant, (or last) personally serve tiie above-named defendant with a true 
copy of a writ of Summons, and of the. memorandum subscribed thereto, 
and indorsements made thereon, and which writ of Sutnmon%wpeared to 
this deponent to have been regularly issued out of, and under tne seal of 
this honourable Court, against the saSd defendant, art the suit of the said 
plaintiff on the day of instant;, (or )ast) ; 'And ^8 deponent 

further saith, that he did on . the . . day of instant, ^or Uuit),' 

indorse on the said 1vrit the day of the.wQek and mOoatli of ^uch service. 

G. H. 
Sworn, &c. ' 

Before a Commissioner for taking • affidavits in the said Goort 

Inoi being the Plaint^s Attorney y or his Oeri^J 

~ .'- . . 
(k) Reg. Gen. (6) Mar. Ass. 6 W. 4. . . ' ' . 

(I) Brook V, Edridge, 2 Dowl. P. C. 647. 
(m) Atherton's Tr.-pa. 63. 
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c. 62, is, by the 2nd section of this Act, required to be 
" by delivering to tbe Prothonotary, or his deputy, a memo- 
'* randum in -writing, dated on the day of ddivery thereof, 
'* according to the form contained in the Schedule to the 
" Act, marked No. 2 (m) 5" and when an appearance is 
entered by the Defendant's attorney, notice thereof must 
be given to the Plaintiff's attorney, or agent. 



SECT. 2. 
DISTRINGAS TO COMPEL AN APPEARANCE. 

In proceeding against an absent Defendant, and also Former praetif 
i^ainst Peers, Members of Parliament, or Corporations, o"* ^roceedinj 
to compel an appearance, the practice of this Court used ^ *""«»»• 
to be, to proceed by original Writ, Summons, and Dw- 
iringas, for the purpose of attaching the Defendant by his 
goods 5 and the proceedings under the Distringas were in 
conformity "with those of the superior Courts at West- 
minster, as regulated by the statutes 45, Geo. III., c. 124, 
s. 3 &51, Geo. III., c. 124 (w). 

The above practice has been altered by the statute 4 and 
5, W. rV., c. 62, s. 3 (0), whereby it is enacted, '* that in Present practi< 
" case it sball be made appear by affidavit, to the satisfac- 
•* don of this Court, or one of the Judges thereof, that 
*^ any Defendant has not been personally served with any 
** writ of Summons, and has not, according to the exigency 

JP*orms'for. entering an Appearance. __ , 

Memorandum 

A. B. Plaintiff against C. D TThe Defendant C. D., appears in «*' W«""»<^- 

or person, 

againBt C. I>. and another, £. F., attorney for C. D. appears 

or . for him. 

against C. D. and others G. H., attorney for the plaintiff ap- 

pears for the defendant C. D. ac- 
L cording to the statute. 
entered the day of one thousand eight hundred 

and 

6s> See Evans' pr. 25. but the statute 51 Geo. 3. c. 124. seems to be 
eommed to the Courts at Westminster. 

(o) See also sect. 5 of the Act. 
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thereof appeared to the action^ and cannot be compelled 
so to do without some more efficacious process^ then^ 
and in any such case^ it shall be lawful for such Court or 
Judge, by rule or order, to order a -writ of Distringas to 
be issued, directed to the Sheriff of the said County of 
Lancaster, (or to any other officer to be named in suph 
rule or order), to compel the appearance of such De- 
'* fendant, which writ of Distringas, shall be in the form 
*' and with the notice subscribed thereto, mentioned in 
" the Schedule to the Act, marked No. 3 (;>).** 

the object of It wiU be seen fipom the form of the writ, that theFlain- 

mu8t^be*"^wn ^ ^^^ ^^ ^^ either to compel an appearance, or to pro- 

on applying for ceed to outlaw the Defendant, (if he be subject to outlawry): 

i^ but the Plaintiff must elect as to the purpose for which he 

seeks to obtain the Distringas -, for he cannot issue it in 

the alternative -, and where there is reason to believe that 

the Defendant is abroad, a Distringas to compel an ap- 

(p) Form of the writ of IHstringas, <u prescribed by the act i — 

Writ of distrin- William the Fourth, &c. To the Sheriff of Lancashire greeting: We 
S^.* command you, that you omit not by reason of any liberty in your b«^wick, 

but that you enter the same and distrain upon tlie Grooos and Chattels of 
C. D., ror the sum of forty shillings, in order to compel [his appearance 
in our Court of Common Pleas at Lancaster, to answer A. B. in a plea of 
TVespcus on the Case, [or debt, as the case may be*\ ; and how you shall 
execute this our writ, you make known to our Justices at Lancaster, on 
the day of \being not less than 15 days after the teste of the 

writ} now next ensuing. Witness {the Chief Justice of this Court] at 
Lancaster, the day of [the day of issuiju/}, in the year of 

our Reign. 

Notice to be subscribed to the foregoing writ* 

In the Court of Common Pleas at Lancaster : 

Between A. B Plaintiff 

and 

C. D Defendant. 

Mr. C. D.— Take notice, that I have this day distrained upcm your Goocb 
and Chattels in the sum of forty shillings, in consequence of your not 
having appeared in the said Court to answer to the said A. B., according 
to the exi^ncy of a writ of Summons bearing teste on the day of 
and that m default of your appearance to the present writ within eight 
days inclusive after the return nereo^ the said A. B. will cause an ^ 
pearance to be entered for you, and proceed thereon to Judgment and exe- 
cution ; [or if the defendant be subject to outlawry, will cause proceedings 
to be taken to outlaw you]. 

[Indorse, as on the writ of Summons, the name of the attorney, agent, 
or party, who issues the writ ; and also the amount of debt and costs ; sed 
ante pa. 57, but see post page 85. The costs are not fixed by Rule of Court, 
as m other cases ; but the amount thereof should not exceed the ordinary 
allowance J. ' 
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pearance will not be allowed ; so on the other hand^ where 
he is not abroad^ a Distringas for the purpose of outlawry 
will not be granted -, .one state of circumstances or other 
must be made out (9). 

The application for a Distringas cannot be made, until the J»"^ **' jTS' 
expiration of eight days after a copy of the w|it of Summons S^t to obtain, a 
has been left for the Defendant^ on the last attempt to serve distrinnu, where 
him personally ( r) . It must be supported by an affidavit 5 tl^e drfendanf b 
and where the residence of the Defendant is known^ such known, 
affidavit must show^ that three calls, at least, have been made 
at the Defendant's residence, to serve him with the writ of 
Summons (s), stating the tenor of such writ, in hcec verba 
(t), and the residence of the Defendant (it) ; that at each 
of the two first calls the deponent apprized the person 
whom he saw, (and who should appear to have some con- 
nexion with the Defendant, (u)) of the nature of the 
business (v) -, that at the first and second calls, the day and 
hour on which the next would be made, were mentioned (to); 
and, that at the third and last call, (which must appear to 
have been made eight days at least before the applica- 
tion for the Distringas), a copy of the vmt of Summons 
was left at the Defendant's residence (x). The answers 
given to the different applications should be stated (y) 3 
and it must appear that the Defendant was at home, or in 
the neighbourhood, when the party called to serve him (2). 
If the answer given be, that the Defendant is out of town, 
the affidavit should state that inquiries have been made in 

(9) Fraser v Case, 9 Bing. 464 2 Moore & S. 720, S. C, 1 Dowl. 
P. C. 725, S. C. ; bat see Hornby v. Bowling, 11 Moore, 369. Gumey 
V. Hardenberg 1 Taunt. 487. 

(r) Brian v. Stretton, I Cr. & M. 74. 3 Tyr. 163, S. C. 1 Dowl. 
P» C. 642 S C 

W Anra. i Dowl P. C. 513. Id. 554. Pitto. Eldred I Cr. & J. 147. 

(0 Hill V. Wilkinson, 4 Taunt, 619. Hannam v. Dietrichsen, 5 
Taunt, 853. 

(ttj Bowser & ors. v. Austen, 2 Tyr. 164. 2Gr. & J. 45, S. C. 

(v) Winstanley o. Edge, 1 Cr. & J. 384. 

(v) Johnson v. Rouse, I Cr. & M. 26, 1 Dowl. P. C. 641. S. C< 3 Tyr. 
161, S. C. Pitt V. Eldred, supra, 

{w) Johnson 9. Disney, 2 Dowl. P. C. 400. Wills v. Bowman, Id. 413. 

(ft) Brian v. Stretton, supra. Street o. Lord Alvanley,3 Tyr. 162. 
1 Dowl. P. C. 638. 1 Cr. & M. 27, S. C. 

(y) Fisher v. Goodwin, 2 Cr. & J. 94. 2 Tyr. 164, S. C. 

(z) Price ©. Bower, 2 Dowl. P. C. 1. Whitehome v, Simone, 1 Tyr. 
2^. 1 Cr. & J. 402, S. C. 
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the neigbboailiood^ toiearn whedier any person has seen 
him, and tbat there is reason to beliere sudi answer is 
^ false : for if tme^ a Distringas would not be granted (a) 
unless grounds be sbewn^ to satisfy tbe Courts tbat the De-^ 
fendant keeps out of tbe way to ae0i£Ul6rvice (b). Service 
of the writ of Summons at tbe o!m;e of an employer is not 
sufficient (c) ; nor will it suffice to leave a copy of the writ, 
at any but die last call (d). Tbe three calls need not be 
made by tbe same person {e), bat should be made on 
different days (/) ', unless it appear tbat the Defendant is 
purposely keeping out of the wayf g) . The|Affidavit must also 
state that tbe Defendant has not appeared 3 that it is 
believed he keeps out of the way to avoid being served^ 
with the reasons for such belief 3 "and^ that he cannot be 
compelled to appear^ without some more efficacious process. 

Where tbe de- Where the Defendant's residence is not known, the 
feudanfs resi- affidavit must shew tbat endeavours have been made to 
knowL ** "°* serve him personally, with the writ of Summons. What 
will be considered sufficient endeavours, to entitle tbe 
FlaintiiOP to a Distringas in such case, does not appear to 
have been yet decided (h), A Distringas for the purpose 
of outlawry, may be obtained, under circumstances which 
would not entitle tbe Plaintiff to a Distringas to compel 
an appearance (i). 

Order for dia- The Judge's order for the Distringas is left with the Pro- 

trmgas. thonotary, on his signing tbe vmt 5 and he makes the order 

a rule of Court, which, however, is not served. 

lisuing teste The contents of the Distringas will be seen from the 

the writ!" and ^*°"^ °^ ^^ given above, and which form must be strictly 
tke indorse- foUowed. The writ must be indorsed with tbe name of 
ments thereon, the Plaintiff, or his attorney, and be tested in the same 

(a) Smith & ors. e. Hill, 2 Dowl. P. C. 225. Waddingtoav. Palmer, 
Id. 7. Winstanley o. Edge, 1 Cr. & J. SSI 
(5) Simpson v. Lord Graves, 2 Dowl. P. C. 10. 

(c) Thomas o. Thomas, 2. Moore & S 730. 

(d) Hill V. Moule, 1 Cr. & M 617 ; 2 Dowl. P. C. 10 S. C. Smith 
V. Good, Id. 398. 

(e) Smith v. Good, supra. 

m Cross V, Wilkins, 4 Dowl. P. C. 279. 

(j7) White V. Western, 2 Id. 451 ; hut see Cross v. Wilkins, 89q)ra. 

rh) See 1 Dowl. P. C. 665, & Saimderson v. Bourn, 2 Id. 838. 

O) Hewitt V, Melton, 3 Tyr, 822. Jones v. Price, 2 Dowl. P. C. 42. 
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manner as a writ of Summons (/) ^ and, although the rule 
(2) of March. Assizes, 5, W. IV. (k), requiring the indorse- 
ment of the amount of debt and costs^ does not expressly ' 
mention the writ of Distringas, yet it seems proper to 
make such indorsement. The writ is required^ by the Act^ 
to " be made returnable on a day certain, to be named 
" therein, not being less than fifteen days after the teste 
thereof." It is made out by the party — signed by the 
Prothonotary — afterwards sealed on a docket obtained 
from the Cursitor — and then lodged with the Sheriff : and 
the Act requires that *' a true copy of every such writ and 
" notice, shall be delivered, together therewith, to the She- 
" riff, or other officer, to whom such writ shall be directed." 
The Sheriff grants a warrant thereon, directed to his officers 3 
and the party hands it to the officer. 

The statute directs that the **writ of Distringas and 
" notice, or a copy thereof, shall be served on the Defend- Execution of 
" ant, if he can be met with 5 or if not, shall be left at the writ, 
"the place where such Distringas shall be executed," that 
is, where the goods of the Defendant shall be distrained 
(0 ; and to enable the officer to swear to such service, the 
writ will be allowed to be sent to him, by the Attorney 
on his undertaldng to return it to the Sheriff. The writ 
may be executed at any time before or on the return-day 5 
but cannot be executed out of the county (m) : and though 
it requires the Sheriff to distrain for the sum of forty 
shillings, yet, where the ofBcer levies less than that sum, 
and it appears, by affidavit, that it was all the property on 
the premises , this is a sufficient execution, to entitle the 
Plaintiff to enter an appearance (n). It would also seem 
to be sufficient to serve the Defendant personally with 
the wiit, without distraining on his goods (o). ^ 

If the Distringas shall have been executed, either by Appearance af- 
personal service, or di8tress> or both (p) -, and the Defend- *«' execution, 
ant do not appear withiQ eight days, inclusive, after the 

ij) See ante pa. 60. 

(h) See ante pa. 57« 

(0 Atheiton'a Tr. 57. 

(in) See ante pa. 62. 

(a) Jones v. Dver* 2 Dowl. P. C. 445. 

(oj Atherton'aTr.57. 58. 

(p) Id 59. 
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return thereof, the Plamti£f may, without previous leave of 
the Court (9), enter an appearance for him, upon an affidavit 
of such execution (r) : or^ it seems^ the Sherifr*s return of 
levy would be sufficient to warrant the Plaintifir to enter 
an appearance^ without an affidavit of execution (s). 

Appearance '* If auch writ of Distringas shall be returned non est 

trbms aumot " ^^'^^^^^ -^ND nulla bona, and the party issuing out such 
be executed. " writ, shall not intend to proceed to outlawry, or waiver, 

according to the authority thereinafter given (t) -, and 
any Defendant ag^nst whom such writ of Distringas 
issued shall not appear at, or within eight days inclusive 
after, the return thereof, and it shall be .made appear 
by affidavit, to the satisfaction of this Court, or one of the 
Judges thereof, that due and proper means were taken 
and used to serve and execute such writ of Distringas, 
it shall be lawful for such Courts or Judge, to authorise 
the party suing out such writ, to enter an appearance 
" for such Defendant, and to proceed thereon to judgment 
and execution (u),** 
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The return of non est inventus and nulla bona is not 
alone sufficient to entitle the Plaintiff to an appearance (r) 3 
though itvrill suffice for the pupose of proceeding to outlawry 
(w) . It is difficult to point out a given form of affidavit (x) to 
satisfy the Court, or Judge, that ''due and proper means" 
have been used to execute the writ, as the sufficiency of 
' those means will depend upon the peculiar circumstances 
of each case. -It must, however, clearly appear, by the 
affidavit, that the Defendant cannot bemet with — that he has 
no goods on which the Distringas can be executed (y), and 
that every means to find him, or give him notice, have 
been tried, and what those means are (z). And the Court, 

(g) Johnson v, Smealey, 1 Dowl. P. C. 526. 

(r) See form of such affidayityTidd (1833;, pa. 280 ; Wordsworih, 125. 
Cbitty's forms, 345. 

C») Page V. Hemp, 4 Dowl. P. C 203. 

(t) See post B. 5 c. 17 ; as to proceedings to outlawry. 

(«) 4 & 5 W. 4. c. 62, s. 3. 

(v) Daniels ©. Varity, 3 Dowl. P. C. 26 

Iw) Jpnes V. Price, 2 Dowl. P. C. 42. 

(x) For form of affidavit under supposed circumstances, see Tidd, (1833J 
pa. 280. Wordsworth, pa. 126, & Chitty's Forms, 346-7. 

ryj Comisli v. King, 2 Dowl. P. C. 18. 3 Tyr. 576. S. C. 

(z) Scarborough r. Evans, 2 Dowl. P C. 9. Saunderson r. Bourn, 
Id, 338. Balgay v, Gardner, Id. 62, 
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it seems^ will look at the steps previously taken by the 
PlaintifT, in order to entitle him to a Distringas (y). 
Vfhere, however, three attempts to serve the Distringas 
had been made^ which had been rendered ineffectual by 
the conduct of the Defendant^ or his agents^ the Court 
allowed an appearance to be entered (z). 



(y) S«e 1 Dowl. P. C. 555. 

(z) Tring r. Gooding, 2 Do^l. P. C: 102. 
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BOOK 2. CHAP. III. 

OF SPECIAL BAIL. 

When to be fil- Before the Stat. 4 & 6, W. IV., c. 62, Special Bail must 
have been filed within eight days next after Uie return of the 
writ, otherwise proceedings might have been taken a^inst 
the Sheriff, or on the Hail-bond (a) : but by this statute, the 
Defendant, in order to prevent such proceedings, should 
file special bail vnthin eight days after the arrest, the day 
of arrest being reckoned inclusive (6). Thus, where the 
arrest is on the 1st, bail should be filed on the 8th, unless 
it happen to be Christmas-day, Good Friday, or a day ap- 
pointed for a public fast or thanksgiving, in which case, 
the following day is allowed (c). Special bail may, how- 
ever, be filed in any stage of the cause, even after verdict 
or final judgment, provided the Defendant be not charged 
in execution (d). 

Qwlification of The general qualification of special bail in this Court is, 
that they shall be Housekeepers or Freeholders, within the 
county 3 and persons who are incompetent as bail in the 
Courts at Westminster, are equally so, in this Court, ex- 
cept for the mere purpose of surrender. 

Number of sure- There must^ in general, be two sureties at the least -, and 

ties. *' notice of more bail than two, shall be deemed irregular, 

*' unless by order of this <?ourt, or one of the Judges 

*' thereof (e) \ but which order will be granted, where the 

Defendant is poor, or the sum considerable {J ). 

(n) The time for filing Bail upon write returnable on the monthly 
returns, Was regulated by Stat. 22 Geo. 2, c. f]6, s. 3d ; and on writs 
returnable at an Assizes, by Re^. Gen. (8), Mar. Ass. 2 W. 4. 

(6) See the form of the Captas, ante pa. 66. 

re) See ante pa. 77. 

[d) Stanton's Bail, 2 Chitt. Rep. 73. Tidd*s prtic. fOth Ed.l 248. 

Jo Reg. Gen. [9] Mar. Ass. 2 W. 4. «- ^ j» 

^) Easter v, Edwards, 1 Dowl. P. C. 39. 
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The recognizance must, in all cases, be taken in double Amount of their 
the sum sworn to by the affidavit of debt, except where '•***8f»'*""^' 
the sum amounts to £1000. or upwards 5 and then, in 
£1000. beyond the sum sworn to (g). 

The nature of the recognizance is, that the bail jointly Nature of their 
and severally acknowledge to owe to the Plaintiff, the sum r«cogiiiMiice. 
in which they are bound, on condition that if the Defend- 
ant be condemned in the action, they shall pay the con- 
demnation money, or render his body to prison. 

The bail, however, are " only liable to the sum sworn to Extent olthe ir 
"hytheaffidavit of debt, and the costs of suit; not ex- ^^*^^*y" 
" ceeding in the whole, the amount of their recognizance " 
(A) J and the words ''amount of their recognizance," 
in this rule, have been held to mean, the amount of each 
of their recognizances, and not of the two separate recog- 
nizances added together (t) . 

The form of recognizance is given below, as are also Form of recog- 
forms of the affidavits of caption and justification (7). It '^"^^c®- 

(g) Reg. Gen. (12j Mar. Ass. 2 W. 4. 
(h) Reg. Gen. f 13) Mar. Ass., 2 W. 4. 

(0 Vansandau & an. v, Nash, 2 Dowl. P. C. 767. 3 M. &- Scott, 
834, S. C. 
(J) Form of the Recognizance. 



Clarendon, August Assizes, 6tli William 4tli. 

Lancashire to vjit, C. D. late of in the said County, 
J. K. ^ is delivered to Bail, on an arrest to E. F., of 

defendant'. Laa.H.,of ^^'^ '^'""^^^- 

attorney. J \t6 he signed here"] G. H. 

At tbe suit of A- B, 
Taken and acknowledged'^ The Bail in £100 severally, 
at P., in the County afore- f 

said, the day of 1836, T [This is supposing the affi- 
Before me J. F. H. ) davit of Debt to be for £50]. 
a Commissioner. | 

[Form of Affidavit of Justification as prescribed by Ride (9) of Mar, 
Ass, 5 W, 4.] 

In the Common Pleas at Lancaster. 

■ Between A. B '. ....Plaintiff, 

and 

C. D Defendant. 

E. F., * one of the Bail for the above-named defendant, maketh 



* The addition of the badl should be stated, though there is no blaxik 
for it in the form ; see Treasure's bail» 2 Dowl. P. C 670, & see R^. 
Gen. (3; Mar. Ass. 2 W. 4. 
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js not oeoessaiy for. the DefencUmt to > he-a, pvty to - the 
recognizance 5 but he is sametimes made-.a party, and 

oath and saidi, t that he is a houselceeper,- 1 for "fredudder," at the ease 
nuMy he], residing at I [tle$eribinff parttettlarfy the street orjdace, and mkjii- 
ber ijf'anyl ti that he is worth i the snni of [the amommt 

required by the pmctice of the Court'], T orer and aboTe all hisiost debts, 
[if bail in amy other aetiom add " and every other som for iinich l&e b 
now bail"] ; that he is not hail for anj defendant except in this action, 
for if bail i» any other action or actions, add " except for C. JD., at 
the soit of E, G., in the Court of in the sum of 

for G. H., at the suit of J. K., in the Court of in the sum of " 

specyying the several actions with the Courts m which they are hromghtj 
and the sums in which the depoment is bail\ ; that the deponent's property 
to the amount of the aud sum of [and^haUin amy other aetiom. or 

actions, *' of all other sums for which he is now bail as alor^si^*'], consists 
of [here specify the nature and value of the property in respect of which 
the btdl proposes to justify cLsfoUaws : ** " Stock-in-trade inhisbnrinesw 
" of carried on by him at of the value of of good 

.'*. book debts owiAg to him, to die amount of of fiimiture in his 

" house at ** of the value of of a freehold or leasehold fiirm. of 

« the value W situate at occupied bj or of a 

« dWelUi^-hoQse of the value of situate at ooo^ied by * 

or of other property particularisimff each inscription of property, with 
the value thereof] ; a^ that the deponent hath for ft the last mx months 
resided at [describing the place or places of such 7 esidence] . 

Sworn, &c, [Before me, a Commissioner for taking jSpedal JBail 

in the said (jburtj. 



t The affidavit may be join^ diough the form is severaL Anon. 1 
DowL P. C. 116. 

X "Householder "is not sufficient. Anon. 1 Dowl. P. C. 127, and if 
described as " housekeeper " when he is not so, though he turns* out 
to be a freeholder, the affidavit is insufficient under die Rule. Wilson's 
Bail, 2 DowL P. C. 431. 

I To state that the bail is a ''housekeeper at" &c., and not that he 
resides there, is not sufficient to entide the defendant to the costs <^ 
justification, Heald*s bail, 3 DowL P. C. 423 ; and the actual, and not 
the mere constructive residence must be stated. Thomson v. Smith, 1 
DowL P. C. 340. 

Xt Where the number was omitted, but die baU had been found and no 
odier ground of opposition was made, thej^ were allowed to justify on 
paying the costs of opposition. Muir v. Smith, 2 Tyr. 742. 

S << Possessed" instead of '' worth" is insufficient ; and the affidavit will 
not be allowed to be amended in.this particular- Naylor's bail, 3 DowL 
P. C. 432. 

T See ante pa. 89. 

** It must be stated where the property is. Cooper's bail, 3 DowL 
P. C. 692. 

tt " Within" the last six months is not sufficient. Johpflon's bail, I 
DowL P. C. 43a Ward's bail. Id. 596. If the bail have had two resi- 
dences, one only need be mentioned. Anon. 1 2>owL ]?. C. Idff, and 
Fortescue's bail, 2 Id. 541. 
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when that is the case^ he should sign the bail-piece^ and 
make acknowledgment. 



{Form of the Affidavit of JustificcOion as used before Reg. Gen. (9) 

Mar,Ass.5 fF.4,'] . 

In the Common Pleas at Lancaster. . 

Between A. B Plaintiff. 

and 
C. D Defendant 

* E. F., of in the County of Lancaster, gentleman, and G. H.» 
of die same place yeoman. Special Bail for the . defendant, in this cause, 
84»TeTaIly make oath and say ; and first this deponent E. F., for himself saith, 
that he is a housekeeper, in aforesaid, and is really and truly worth the 
gum of of lawful money of Great Britain, over and above what 

wiD pay all his just debts, and over and above every other sum for which 
he is now Bail, t And this other deponent G. H., for himself saith 
Aat he is a housekeeper, in and is really and trul v worth the sum of 

of Uke lawful money over ana above wnat will pay alkhis 
just debts, and over and above every other sum for which he is n^ Bail. 

Sworn at aforesaid, by both the") E. F. 

G. H. 

J. F. H., a Commissioner for taking Special Bui in the sud Court. 



iwom at aforesaid, by both the"^ 

deponents E. F. & G. H., this > 

day of 1836. Before me J 



iForm of the Affidavit of Caption}. 

In. the Common Pleas at Lancaster. 

Between A. B... Plaintiff^ 

and 
C. D Defendant. 

0. P., of in the County of Lancaster, gentleman, maketh oath 

and aaidi, that the rec<^nizance of"^ bail or bail piece hereunto annexed, 
was doly acknowledged oy B. F-, of in the said County, gentleman, 

and G. H- of the same place, jeoman, the bail therein named, before 
J. F. H., Esquire, the Commissioner who took the same in this deponent's 
presence the day of instant. 

Sworaat aforesaid, the clay') 

of in the year of our Lord 1836. > O. P. 

Before me T. £., a Commia8ioner,&c. t j 

* See the notes to the preceding form. 

t If die deponent swear that <<he is not Bail for any defendant except 
is this action," it seems to be sufficient. See Hun^s Bail, 4 Dowl. P. C* 
272. 

I Usoally a Commissioner for taking Affidavits in this Court : but the 
Stat 34 Geo. 3, c. 46, s. 1, empowers the Bail Commissioner to fkke 
such AflSdavit. 
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Taking the re- The recoguizance is taken either by the Prothonotary, 
fij^^th**^* *^^ (which it seems was formerly the' only way (Ac)), or by a 
** commissioner appointed for that purpose (/) : it is filed with 
the Prothonotary, and it is the practice to leave with 
him, at the same time, a memorandum of the Attorney's 
retainer to defend. When bail is taken by a commissioner, 
it must be transmitted to be filed, within ten days after the 
taking (m) 3 but notwithstanding this, the bail must, for 
the reason before mentioned, be filed within eight days 
after execution of the writ of Capias. When bail is taken 
by the Prothonotary, an affidavit of caption is not necessary. 

Justifying. With respect to the justifying of special bail, it Ls provided 

by statute 34, Geo. III., c. 46, s. 2, " that the Justices of 
" this Court, for the time being, shall and may make such 
" rules and orders for the justifying of bnDs, and making the 
same absolute, as to them shall seem meet 5 so that it 
may not be necessary for the cognizor or cognizors of any 
" such bail or bails to appear in the said Court to justify 
'' him or themselves 3 but that the same may be determined 
by affidavit or affidavits, (or being made by any of the peo- 
ple called Quakers, by affirmation or affirmations), duly 
'' taken before any commissioner to be appointed- as afore- 
said (n), (or before the Prothonotary of the said Court, for 
the time being, or his officiating deputy ex officio, as 
'^ officers of the said Court, and without any commission 
"for that purpose), touching the value of the respective 
*' estates, and other necessary qualifications of such cog- 
" nizor or cognizors." 

It is the practice of this Court for bail to justiiy by 
affidavit, and not viva voce, and " no bail-piece shall be re- 
" ceived and filed unless the usual affidavit of justification be 
" annexed thereto, except for the purpose of surrendering a 
''Defendant in discharge of bail; and in that case, the 
'' Plaintiff shall be at liberty to treat such bail as a nullity, 

Affidavitof jus. *'"^^^ '^^^^ surrender is actually made, and due notice 

tification. " thereof given* '(o). The affidavit of justification must state 

that each of the bail is a housekeeper or freeholder, des- 

r*) Evans' Pr.,C. P. L. 37. 

(I) See ante pa, 35 

tm) 34 Geo. 3..C. 46. s. 1. 

fn) That is a Commissioner for taking Bail. 

[o) Reg. Gen. Mar. Ass. 57 Geo. 3. 
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cribiug his residence^ and that he is worth the amount* 
required by the practice of the Court over and above 
what will pay bis just debts ; and over and above every 
other sam for which he is then bail (p). 

By rule (9) of March Assizes^ 6, W. IV., it is ordered^ Affidmritof ji»- 
" that if a notice of special bail shall be accompanied by ^^^^^» ^ 

tt /y.1.*. t f t -L '•* 1- \ f pursuance of 

"an amdavit of each of the bail, according to the form Rule(9)ofMar. 
" thereto subjoined (9) ; and if the Plaintiff afterwards Am. 6 w. 4. 
" except to such bail, he shall, if such bail are allowed, 
''pay the costs of justification: and if such bail are re- 
"jeeted, the Defendant shall pay the costs of opposition, 
'' unless this Court, or a Judge thereof, shall otherwise 
" order.** It is not absolutely necessary to adopt the form 
of affidavit thus prescribed -, for if sufficient be sworn to, 
according to the former practice, it is enough (r) : but if 
the copy of the affidavit served according to such rule^ do 
not purport to be a copy ; or if the bail do not state the 
names of the parties^ and the debts in the actions in 
which they are already bail -, or the occupants and 
numbers of the hous.es stated to be, by the bail, in their 
possession^ though these and the like omissions are not 
grounds for rejecting the bail, yet they are, for dis- 
allowing the costs of justification (s) : and the Plain- 
tiff will be allowed costs of opposition, if the bail justify 
in respect of other property than that stated in the affi- 
davit, if the latter be insufficient {t). As to when such 
costsshould be applied for, and how obtained, see post pa. 98. 

As soon as bail is filed notice thereof should be given Notice of bail, 
to the opposite party : and until such notice be given, 
the Plaintiff may proceed, as if no bail had been filed (u). 

(p) Reg. Gen. (10) Mar. Ass. 2 W. 4 see form of affidavit ante pa. 91. 

(9) See form of amdavit ante pa. 89-90. 

(r) Per Littledale J. Anon. 1 Dowl. P. C. 115. See also Perry's 
bail, Id. 606 ; but see Okill's bail, 2 Id. 19, in which case Gurner B. said 
that the /urm of the affidavit must be adhered to ; the (question, nowever, 
io that case, was one of substance, and therefore this dictum must be 
taken with some qualification. 

(1) De Bode's bail, 1 Dowl. P. C. 368. West v, Williams, 3 B. and 
Adol. 345. Popjoy's bail, 3 Dowl. P. C. 170. 

(0 Jackson's bail, 1 Dowl. P. C. 172. Hemming©. Blake, Id. 179. 

(u) It seems that notice of Bail which is merely filed for the purpose of 
render, is not necessary, Wilson v Griffin, 2 Cr. Sc J. 683 ; but see Short 
Assignee v. Doyle, 4 Dowl. P. C. 202. 
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A form of the Notice of Bail is given below (v) ; and 
it is provided (w), that '' Every notice of bail shall set 
forth the names and additions of such bail -, and in 
case the residence of such bail^ shall be in any of 
the several towns of Lancaster, Liverpool, Manchester, 
'• Salford, Preston, Blackburn, Bolton, Wigan, Warring- 
" ton, Rochdale, Chorley, Prescot, Ormskirk, Bury, and 
*' Oldham, then such notice shaU also specify the Street, 
or other certain place of residence of such bail, within 
any of the said towns respectively, and'also the number 
" of the house, in places where the houses are^ or shall be^ 
'' marked with numbers.'* 

Affidavit of jus- When bail is filed pursuant to rule (9) of March assizes^ 

cl^i^tS'' notice ^* ^' ^^•' * ^^Py ^^ *^ affidavit of justification must 
company no i i^g^jQ^pa^ny ^jj^ notice, and must purport on the face of it 

to be a copy (x). 

fectb|. ^"^ ^"' ^^ ^^ exception be made to the bail within eight days 
(exclusive) after service of notice thereof, they will become 
perfected (y),that is established ^ but if it be desirable to have 
the bail perfected, before they would become so by lapse 
of time, the Defendant, or his bail, may in all cases, per- 
fect the same, on giving four days (exclusive) notice thereof^ 
to the Plaintiff's attorney, or agent ; which notice must 
set forth the names and additions of the bail as before 
mentioned (y), and state the time and place of perfecting, 

(v) Notice of Bail. 

In tlie Common Pleas at Lancaster. 

Between A. B Plaintil^ 

and 
C. D Defendant. 

Take Notice that Special Bail with the umtal affidatrit of jtutificaHon. 
annexed^ [or if the Affidavit be according to Rule (9J of Mar, Ass. 5 
* ^ 4. then instead of the words in italics, say ** the affidavit of justifica- 
tion a copy whereof is hereunto annexed'*] is filed in this cause. The sureties 
are TAere state the names and description of the bail with their places of 
residence, mentioning the street, and number (if any) of the house], [If 
the defendant intend to perfect the bail, here add, "and take notice that 

(w) Reg. Oen. Mar. Ass. 57 Geo. 3. 

(x") West V, Williams, & De Bode's bail, supra (note, s.). 

(y) Reg. Gen. Mar. Ass. 57 Geo. 3. 
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irhieh is iisitaHy ,At : ten o'clock in tbe 'foreaoon, at the 
'Protbo&otary's office^ Preston. It is not the practice^ When notice to 
howcFer, to give notice to perfect, (though the baU be filed ^^I^. "* ""' 
-after the eight days from the arrest) , except in the .following 
cases^yiz i^virhea, at the time of filing bail, the Sheriff has 
baenjiokd. to bring in the body, in which case the 'Defendant 
sbiwild, together with the notice of bail, also give Iwoi days' 
(both exeiu^ive) notice of perfecting the same (c).: also, 
when hail. is filed, after an attachment against the Sheriff, 
or proceedings taken, on the bail-bondja /our days' {exclu- 
sive) notice of perfecting, should be given (d) : and a like 
notice should be given when bail is filed, for the purpose 
of procuring a. Defendant's discharge from custody (e); or 
when new bail is added or put in, after exception (f); or 
when the Defendant intends to apply for ^money which has 
been paid intoi Court under the statute 43, Geo. IH., c. 46, 
or 7 and. 8^ Geo. .IV,,<c. 71. A four days'.notice to per?- 
fect given ouithe Wednesday, has be«n held to be good for 
the Mmday following, though Sunday was the last day (g). 

The party intending :toiperfeQtbail, most attend, at the i^ode of per- 
Prothonotary's office, at the time mentioned in the notice 3 Meeting, 
and if there be no pppomtion^ the ProthquQtary will, <Ma 
an affidavit of service of such notice, allow the bail. It is 
not the practice ,to mark on the bf^il-fficce, the allowance 
.of bail, when they become perfected by time : but after 
opposition, or AAOtice to peiifect, it is usual to mark the 
biol allowed, or 4isallciwed,.as the ^ase jo^j i^^e. No rui^ 
of aQoiwance is Aecea^ary. ' 

" AH exceptions ^o it>^ ^shall be ^ia4e wjitlpiiui eight .days Exception when 
'' <exclusi\^e) next after ^o.tjLce of sucjh bajil aeirved upon the "^ ^°' ™**^®* 

the Nune will be perfected at the Prothonotarjr's office in Preston, on , 
the day of instant, at ten o'clock in the forenoon".] 

I>a^4ihe ^9^ 18 

Your's &C. 
Bail acknowledging in £ severally. 

To J. K., Plai^iff^s attorney, [^d) E. F. Defendant's attorney, 

L. M., his agent]. J [by G. H., his agent]. 

(c) See proceedings against the Sheriff, post B. 2, ch. 4. 
Id) See proceedings on bail Bond, post B 2 ch. 5. 
U) See proceeding? against Prison«rs, po«t B* 4 ch. 4> 
if) Rer. Gen- Mar. Ass. 17^. 

(i) So nAd by the laCe dep. Prothonotary Cross, in Ogilby o. Ilbery, 
bail filed as of Sep. Ass. 5 Geo. 4 ; but see North o. Evans, 2 H. B. S5. 
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''Plaintiff's attorney, or agent" (^) ', and the mode of except- 
~ ing is by taking out a rule^ calling- upon the Defendant to 
perfect his bailj which rule is granted by the Prothonotary 
who (as will be presently seen), generally requires an affi- 
davit in support of the objection. " The rule for perfecting 
" bail after exception, shall be a, four days role (exclosiv^e), 
'' and shall specify the time and place, when and where 
'* the bail is to be perfected {h) i* and such rule answers 
the purpose of the noHce of exception, which is required 
in the courts at Westminster. No entry of exception is 
necessary in this Court. 

Waiver of ex- There are certain acts of a Plaintiff, which are deemed a 
ception. Waiver of exception — such as declaring absolutely, before 

justification -, or demanding a plea, after a declaration de bene 
esse, and before justification (i) . It was formerly held, that 
where bail to the Sheriff became bail to the action, the Plaintiff 
could not except to them after he had taken an assignment 
of the bail-bond 5 for by such assignment, it was con- 
sidered that he deemed the bail to be sufficient : but now, 
when bail to the Sheriff become bail to the action, the 
Plaintiff may except to them (/r), though he has taken 
an assignment of the bail-bond*' (/). 



(C 



Grounds of ex- The same grounds of opposition as are available in the 
ception. courts at Westminster, are equally so, in this Court — such, 

for instance, as some informality in the bail-piece^ affida- 
vits, or notices ; that the bail are not housekeepers or free- 
holders, or worth the required amount 5 or that they are 
privileged, hired, or indemnified 5 or attorneys, attorneys' 
clerks, sheriff's officers, or foreigners ^ or that they are 
ignorant of the Defendant 3 or, have been outlawed, per- 
jured, or rejected as bail before. 

• 

AflSdavit of ex- When the ground of opposition is not apparent on the bail 
piece, affidavits or notices, a rule to perfect will not be grant- 
ed, without an affidavit of the grounds of objection 3 nor 

(K) Reg. Gen. Mar. Ass. 57 Geo. 3, and as to the time and place of 
perfecting, see ante pa. 94-5. 

(0 Tidd's pr. (9th Ed ) 255. Arch, (by Chitty), 185. 191. 

(h) That is on sufficient grounds. ^ 

(T) Reg. Gen. (7) Mar. Ass. 2 W. 4. 
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win the rale be granted^ unless the Prothonotary thinks 
the affidavit of exception sufficient to warrant it : and as 
the b»l must swear that they are worth the amount of their 
recognizance^ over and above their debts^ and every other 
som for which they are bail^ it requires a strong affidavit to 
disprove their sufficiency. Such affidavit must disclose. 
mill certainty and precision the particular objections, in- 
tended to be relied on ; and it is not enough merely to 
suggest matters of reptirt and general opinion, or hearsay, 
without alleging any particular fact, from which a distinct 
inference of incompetency can be collected (m). 

The affidavits of exception are 'filed with the Prothono- ^ode of per- 
tary, from whom copies may be had, by the opposite party, ^"Sj^. *' ^^' 
who is at hberty to file affidavits in answer. If there be 
no attendance to perfect, at the time mentioned in the 
rule for that purpose, the Prothonotary, upon an affidavit 
of the service of such rule, will mark the bail as disallowed. 
In case of attendance, the Prothonotary decides as to the 
sufficiency or insufficiency of the bail, on reading the affi- 
davits on both sidcH : there is no personal examination of 
thebai]; nor are they supported or opposed by counsel. 
An appeal lies ^m the Prothonotary' s decision, to the 
Judges of the Court 3 but no instance is known in which 
such an appeal has been made. The Prothonotary exercises 
his discretion, as to allowing further time to justify ^ 
^d be may require further affidavits on either side, 
ifhe thinks necessary : but where a rule of exception has been 
g^ted, on an affidavit stating a particular ground of ob- 
jection, another affidavit disclosing other and different 
git)ttiid8, is inadmissible. 

When bail are rejected on account of the insufficiency 
of one or both, the bail-piece becomes a nullity (n) ; but 
" bail, though rejected, shall be allowed to render the prin- 
"cipal, wiihj9Ut entering into a fresh recognizance (0).** 

When bail is filed pursuant to the 9th rule of March 
Assizes, 5, W. IV., the costs of justification, or of oppo- 

(«) See Tidd'a pr. [Oth Ed.] 274. 1 Chitt. rep. 676» 
(«) Lewit V. Gadderer, 6 Bar. k Al. 704. 
(0) Reg. Gen. [11] Mar. Abb. 2 W. 4. 
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Costsof justify- sijtioi^, are, as we have. seen,, to-be. paid to the successful 

Su^^^wheiT*^! party> unless otherwise ordered j and if no order be made^ 

pursuant toRule they will foim costs in the cause. The Plaintifif is entitled to 

6 ^'?" ^*** ^® costs of opposition where, the* property described in the 

afiidavit .is insufiicicnty but the t biul' is s possessed* ' of -' other 

^d sufficient property. (/>)»'. But - costs • of oppositional on 

technical grounds jnerely^ will: not, it seems^. be allowed' (^).' 

The Defendant is^ entitled. to* the costs ; of jusMcation> 

where, after , excepfion> the, Plaintiff' does not. appear ito 

oppose (r) ", but tuot where, there^is >ai defect in/ the notice 

of bailj andfiixither time' is gii^en (o< make.inquiiy («). 

It has been held that the. costs of a suoces^ul< oppo- 
sition are to be allowed, of. course, unless, some 'very strong 
grounds be shewn /to the contrary (t) 5 and in -the Courts 
at Westminater the application for costs* of justifying, 
must be made, at the time of . justification (ir). . In this 
Court the practice is not settled,, as. to when and in:whlit 
manner, costs are ,tohe applied for under the above lUile c 
but in several instance9,Jthe Prothonotary ha» taxed the costs, 
without a previous order-of the Judge, and. granted > his • 
allocatur of the amount ^ and. the prc^r i course: would i 
seem to be to proceed by attachment,. for nenp&ymcmt«t 

Filing new ImoI. When it is intended . to file new bail after exoeptioo, no 
notice previous to filing the. same is necessary 5 butncdce 
of filing, aud four .days (exclusive) notice of perfecting 
must be give]^,(^)5 and. if. such new bailbeaUdiwedori 
rejected,! the bailTpieceis marked accordingly. There dsv 
no. rule of ithis Court,: requiring a X>efendajit to pay the> 
costs of a former successful oppositioUy before he be per-* 
mitted to perfect fresh bail. 

Discharge of lli^re. are no rules peculiar to this Court, relative to (he 
causes which operate in discharge «f bail. It may there- 
fore be. ob^ryed generally, that they are discharged by the 

Jackson's bail, I Dow. P. C^ 172. Hemming v. Blake, Id. 179. 

HanwellVbail, 8 Id. 42& 

Johnson's bail, 1 Dow. P, C. 614. 

Anon. Id. 126. 

Evans' bail. Id. 384. 
V) Fream c. Best, 2 Id 690. 
(v) Reg. Gen. Mar. Ass. 1793. - 
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death, bankruptcy^ insolyency, or render of the principal ; 
or by giving him time without their consent j by variance 
between the writ and declaration ; or, in short, by any of 
the other causes^ which have been held by the Courts at 
Westminster to operate in their discharge (to). A Defend- 
ant may either surrender himself voluntarily, or be surren- 
dered compulsorily in discharge of his bail, at any time 
before they are fixed. It is not the practice of this Court 
to enter an exoneretur on the bail-piece after surrender and 
notice thereof^ the bail being considered as exonerated 
without such entry (x). 

M See Tidd's pr. [9ch Ed.] pa. 281, & seq. Arch, (by Chitty). pa. 
486 fie seq. 

(x) See further as to rendering a defencUait in diacharge of hia hai]» 
post B. 5, ch. 14. 
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BOOK 2. CHAP. IV. 

OF PB0CEEDING8 AGAINST THE SHERIFF IN DEFAULT 

OF BAIL. 

^'^nstth^e- ^^ special bail be not filed within eight days after the 
r^°whentobe execution of the writ of Capias (inclmdve of the day of 
taken. execution), the Plaintiff may proceed either against the 

Sheriff, or on the bail-bond {a), provided his right to do so 
he not taken away, by. any of those circumstances, which 
preclude a Plaintiff from so proceeding, by the practice of 
the Courts at Westminster (6). 

wit *** '®*™™ The first step in proceeding against the Sheriff, is, to rule 
him to return the writ^ for although the Capias (c) directs 
him to return the same, immediately after its execution, yet, 
it is not usual for him to make a return, unless called upon 
to do so. He should be ruled without unreasonable delay 
(c/) ', and he is not obliged to make a return, unless ruled 
within six lunar months after the expiration of his office^ 
the day on which he quits office being inclusive (e). It is not 
necessary, by the practice of this Court, to wait until the 
time for putting in special bail is expired, in order to ob- 
tain a rule to- return the writ. Before the statute 4 and 5, 
W. IV., c. 62, such rule might be had on the return-day 
of the writ, though the Defendant had eight days after- 
wards to file special bail j and it would seem, that since 
that statute, the execution of the writ is fur the purpose of 
the proceeding under consideration, deemed the return, (f) 
If special bail has been filed, but not perfected, a rule to per- 

(a) See ante pa. 88. 

(h) See Tidd's pr. (9tli Ed.) 297, 305, & seq., & Arch, (by Chitty),152. 

(c) See form- of Capias ante pa. 66. 

(d) See post pa. 102 

(e) See 20 Geo. 2, c. 37, s. 2; and T^'s pr. (9tli Ed.) 306-7. * 
(/) But see Arch, (by Chitty) pa. 153. 
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. feet the same should be served, before the Sheriff is ruled • 

U) return the writ. 

the rok to return the writ is granted by the Prothonotary ^ 
(^)an(l Aay be had on satisfying him by a letter from the PJain- 
tiff's attorQey, or otherwise^ that the arrest has been made. 
It is a rule absolute in the first instance^ and directs the 
late or present Sheriff, (as the case may be), to make his 
return, within six days after service thereof, upon him, or 
his undersheriff. It is usually served upon the undersheriflf^ Sendee of Rule 
by delivering a copy thereof, at his office, to his clerk who *" '•*""* ^"*- 
manages the business (h) ; and as an attachment lies for 
disobedience of such rule, the original rule should be 
shewn, at the time of bervice (i). 

The Sheriff, when called upon, by rtde of this Court, «. ^,. ^ r 

♦«-*-. . i^. . /. "^ ^1 -r. . » - ' Further time for 

to return any writ may obtam from the Prpthonotary, a making return. 

rule to shew cause' why the time for making the return, 

should not be enlarged ; which last-mentioned rule, upon 

being duly served, will operate as a stay of proceedings 

^nst the Sheriff, from the time of such service, until 

the Court or a Judge otherwise order 0)- 

If the Sheriff sliall not obtain such further tixhe, nor Attachment for 
mom the writ before dr on the sixth day after service of °^* "*»!'^'^ 
the rale to return it, (the day of service being exclusive), 
the Plaintiff, on an affidavit of service and default, may 
obtain a Judge's order or a rule nisi from the Prothonotary, 
foT an attachment ^kj. 

The Sheriff, however, generally returns the writ, Cepi sheriff's return 
(Corpus, €i j>aratum habao, which return is filed with the 
Prothonotary, who mark son thewrit the day of receiving it. 

When such return is made, if special bail be not filed, 
or if filed and excepted to, they do not justify, in due Rule to bring in 
tinie, as after mentioned, the Plaintiff has still the option *^® ^^^^ 

ig) This power was given by Reg. Gen. Mkr. Asb. 62 Geo. 8, and # 

wiAtmed by Reg. Gen. (1) Mar. Ass. 5 W. 4. 

(A) If the person be not the undersheriff, but acts as such, ' the rule 
served upon him will suffice; see 1 Sell. Pr. 195. 

(t) Reg. Gen. (26) Mar. Ass. 2 W. 4. 

y) Reg. Gen. Mar. Ass, 57 G. 3. 

(k) See fordi of Attachment, post pa. 104. 
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• to proceed eitber on the bail-bond, or further against the 

Sherifif by ruling him to bring in the body (k) : but if 
on the writ being so returned, special bail be filed^ 
but not perfected, the Sheriff should not be ruled to bring 
in the body, unless the Plaintiff shall have first served a 
rule to perfect the bail 5 nor ought the Sheriff to be so 
ruled where the Defendant, after having given a bail-bond, 
has rendered himself to the Sheriff within eight days after 
the arrest, and the Sheriff has returned, that he has ar- 
rested the Defendant, and has him in prison (/). 

At wliat time Where there is nothing to prevent the rule to bring in 
**^e">le*j bring tbc body from being taken out, it may be had from the 
be obuSneS."*^ Prothonotary, without any affidavit, immediately after the 
Sheriff has returned Cepi Corpus, et para turn habeo, pro- 
vided the time for putting in bail be then expired, but not 
otherwise (m) ; and it ought to be taken out without un- 
necessary delay, or the Court will set aside an attachment 
for disobeying it (n). 

No time has been precisely fixed for taking out this rule : 
but in one case, a delay from the 19th November to the 
9th March, was held to discharge the Sheriff (o) ; in 
another, 80 days was considered too long a time, for a 
party to be quiescent (p) -, and, in a recent case, where a 
Plaintiff had delayed his proceedings for a term, the 
Sheriff was discharged (9). 

The rule orders the Sheriff to bring into Court the body 
of the Defendant, within six days next after service there- 
of, upon him or his undersheriff 5 and it should be served 
in the same manner as the rule to return the writ. 

(k) Pople & an. v. Wiatt, 15 East., 215.* 

(7) Tttrner, «. Brown. 2 Dowl. P. C. 647. 

(m) Rolfe, V. Steele. 2 H. Bl. 276. Rex, v. The Sheriff of AGddlesex 
in Fotter v. Marsden, 8 East. 525. Rex, o. The Sheriff of Middlesex, in 
Pouchee, o. Lieven. 4 Maule and S. 427. 

• (n) Rex, V. The Sheriff of Surry. 7 T. R. 452. Rex, o. The Sheriff 

of London, in Peacock, o. Leigh. 1 Taunt. 111. 

(o) Rex, 9 Perring & an. 3 Bos. & P. 151. 

Cp) Rex, V, The Sheriff of Surrjr, in Morris, v. DufBeld. 9 East. 467- 

(q) Rex, r. The Sheriff of Middlesex, in Davis, v. Allen. 1 DowL P. 
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The object of rofing the Sheriff, is, to compel the put- ^*^?*^ ^^ 
ting in and perfecting of special bail 5 and when bail is gterS. '^* 
filed after service of a rule to bring in the body, the bail 
must be perfected without exception : and '* in all cases of 
" proceedings against the Sheriff to compel the bringing 
" into Court the body of any Defendant, such Defendant, 
"his Attorney, or Agent, or the Sheriff, or Undersheriff, 
" after filing bail, with the usufd affidavit of justification 
" annexed, shall two days (both exclusive) before such bail 
'• shall be perfected, give notice in writing, to the Plain- 
" tiff's attorney, or agent, of the names and additions of 
" such bail, and of the time and place when it is intended to 
" perfect the same, before the ft'othonotary of this Court, 
" or bis deputy : and no such bail shaD be perfected, with- 
" out an affidavit made, and filed in the Prothonotary's 
" office, of the service of such notice : and in case the Pro- 
" thoBotary, or his dieputy, shall, upon hearing the matter, 
" allow such bail^ the same shall be considered as perfect- 
" ed, for the purpose of discharging the Sheriff, unless the 
"Court, or one of the Judges thereof, otherwise order (r)." 

If special bail be not perfected, or the Defendant sur- Attachment for 
rendered, "(which is deemed equivalent to perfecting («)), ^^*I^J8*^ '" 
within the time limited by the rule to bring in the body — 
and which includes the whole of the day whereon such rule "when obtained, 
expires — ^the Sheriff is liable to an attachment 5 and it is no 
excuse for disobeying the rule that the proceedings have 
been stayed by an injunction obtained by the defendant (^) 5 
nor is the contempt purged by the death (m), or render 
of the defendant, after the time for bringing in the body, 
but before the attachment is obtained (v). 

On an affidavit of the service of the rule to bring in the How obtained, 
body, and that no bail has been filed, or that bail has been 
filed but not perfected, a Judge*s order for an Attachment 

(r) Reg. Gen. Mar. Ass. 53 G. 3. 

(«) Harford & ors., v. Harris. 4 Taunt. 669. Rex, v. The Sheriff of 
Middlesex, in Henderson, o. Van Wrede, 2 M. & Sel. 562. Chadwick, 
V. Battye, 3 Id. 283. Hodges, v, Hopkins, 1 Dowl. P. C. 431. 

(t) Rex, ». The Sheriff of Middlesex, 1 Dowl. P C. 454. 

(a) Rex, r. The Sheriff of Middlesex, in Robins v. Hall, 3 T. R. 133. 

M Rex, V, The Sheriff of Middlesex, in Watts, v. Hamilton, 2 Dowl. 
P. d. 432. Rex, r. The Sheriff of Middlesex, in Ridgwav, c. Porter, 
3 Id. 186., overruling Morley, v. Cole, 1 Price 103. Ana see Rex, v. 
The Sheriff of Middtesex, in Hinderson, v. Van Wrede, supra. 
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may be obtained; or the Protbonotary will grant a 
rule to shew cause wby an attachment should not issue (to). 
The attachment^ like the rule to bring in the body^ should 
be applied for without unnecessary delay (x). 

Whence iasned. The order for the attachment sometimes directs it to be 
issued by the Clerk of the Crown^ (it being in the nature 
of a criminal proceeding) ; but when the order contains 
no such direction, the attachment (see form below f^y), is 
made out by the party, signed by the Prothonotary ^ and 
sealed on a docket obtained from the Cursitor : it is tested 
on the day of issuing, and may be made returnable either 
.at the assizes, or on a monthly return. It is directed to 

undCT it"^ the Coroners, when it is against the present Sheriff 3 and 
to the present Sheriff, when it is against his predecessor. 
When directed to the Coroners, it is left with one of them 
(usually the one who resides at Preston) 3 and an account 
of the debt together with a bill of costs, (as well of the 
cause, as of the proceedings against the Sheriff, and inclu- 
ding the coroner's fee), is left with the Coroner. The 
amount of debt and costs is generally paid by the under- 
sheriff to the coroner, and by him to the Plaintiff's attorney, 
or agent, on the return of the attachment. If, however, 
the coroner do not pay over the money, he may be ruled 
to return the attachment -, and may himself be attached, 
for disobedience of su«h rule. An attachment against 
the coroners is directed to Elisors, named by the Prothono- 
tary. 

Sheriff's liabili- The Sheriff is liable for the whole debt (and not merely 

ty. 

M Reg. Gen. Mar. Ass. 67 G. 3 
(xj See aute pa. 102. 

Form of Attachment. 

(y) William the Fourth, &c., to the Coroners of our County of Lan- 
caster, greeting: We command you, that you attach A. B., Esquire, 
Sheriff of our said County, so that you may have him before our Justices 
at Lancaster, on [see supra] to answer us of and concerning those 

things which on our part shall at that time be objected against him : And 
that you have then there this Writ. Witness [Me Chi^ Justice of the 
Court] at Lancaster, the day of [the day of issuing} in the year 

of our Reign. E. F. Attorney Clarendon. 

[Indorse on the Writ €u follows : — ] 

A B t> C Fl 

wrh^>.^"f ® ""^ FS".'* 9^ *^® ^*/ °^ l^S- [For not returning the 
writ or J for not brmgmg into Court the body of the defendant. 
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for the snm sworn to,) and costs (z), to the extent at least 
of the penalty in the bail-bond (a) 3 as well as the costs 
of the attachment. 

The proceedings on the attachment will be stayed at Staying pro- 
the instance of the Sheriff or his officer, or of the Defendant SS&en? ^^ 
or his bail^ upon putting in and perfecting special bail, and 
payment of costs : and sometimes, (as will* be presently 
shewn), on the terms of the attachment standing as security. 
On filing bail for the purpose of staying the proceedings, 
there must be given, with the notice thereof, a/owr days' 
(exclusive) notice to perfect the baU (6) -, and it is provided 
by rule of Court, that " in case baQ above shall be put in, 
" with such notice given to perfect the same, afler an as- 
" signment of the bail-bond, or an attachment against the 
'' Sheriff, the proceedings upon the baU-bond, (orin case there 
'' has been a bail-bond), against the Sheriff, shall be sus- 
"pended from the time of giving notice of the bail 
'' above being prut in, until the time for perfecting such bail, 
" according to such notice, shall have expired : and in case 
" such bail above shall be perfected within such time, the 
" proceedings upon the bail-bond, or against the Sheriff, 
" shall be Either suspended for the space of one week."(^ 
When the Sheriff has taken one surety only to the bail- 
bond, the Court will not set aside the attachment against 
him, even on payment of costs,«on his own application (c) ', 
but if made at the instance of the bail, such rehef wiU be 
granted (rf). The Prothonotary is empowered to grant a 
nde tu shew cause, why the proceedings upon the Attach- 
ment should not be stayed (6). 

In staying proceedings afier a regular attachment against 
the Sheriff, or proceedings taken on the bail-bond, the 
Court of King's Bench requires (e) an affidavit of merits, 
if the application be made by the original defendant ; or 
if made on the part of the Sheriff, Bail, or Officer, an affidavit 

(z) Heppel, V, King, 7 T. R. 370. Rex, v. The Sheriff of London, 
9 East. 3 J 6. Fowlds, v. Mackintosh, 1 H. B. 233 
(a) Rex, V, The Sheriff of Middlesex, 3 East. 604. 
(h) Reg. Gen. Mar. Ass. 67 Geo. 3. 

(c) Rex, 9. The Sheriff of London, in Lazarus, v. Tanner and an. 2 
Bing. 227. 9 Mooie, 422, S. C. 

(d) Rex. V, The Sheriff of Middlesex. 2 Dowl. P. C. 140, 

(e) R M. T. 59 Geo. 3. See2B. &A1, 240. Tidd'spr. (19th Ed.J 316. 
Arch, (by Chitty), 170. 
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that the apj^cation is made at their ovmexpence^for their 
indemnity, and without collusion with the original Defend- 
ant. And though there is not a similar rule in this Court, 
nor has it been the practice to require such affidavit, yet it 
seems proper to make it (/). 

When attach- Where a trial has not been lost, the Court in staying 
ment to stand ai proceedings Will not in general order the attachment to 
a security. stand as a security : but, by a late rule (g) it is orttered, that 

upon staying proceedings either upon an Attachment 
against the Sheriff for not bringing in the body, or upon 
" the bail-bond, on perfecting bail (/t), the attachment, or 
'* bail-bond, shall stand as a security, if the Fltdntiff shall 
'* have declared de bene esse, and shall have been prevent- 
ed for want of special bail being perfected in due time, 
from entering (t) his cause for trial, at the a&sizes next 
after the return (j) of the writ.'* Under this rule it has 
been held that the Plaintiff inusi declare de bene esse to 
entitle himself to such security (k) -, and should make it 
appear, by affidavit, (sKewing the dates of the different 
proceedings), that a trial has been lost (/). 

In what cases the Sheriff will be relieved, and as to his 
remedy over when he is fixed, and setting aside the pro- 
ceedings against him when irregular, see Tidd*s prac. (9th 
edit.) 316-317. Arch. (by.Chitty^, 166-172. 

(/) In a late Case in the Exchequer, that Court, haying no similar Kule, 
held that the affidavit thereby required, was not necessary. (Rourke, v. 
Bourne, 2 Dowl. P. C 250, & 2 C. & M 338, S. C. nom. Bourne, o. 
Walker.) Such Court, however, previously held the contrary : see 
Dowson, o. Cull, 2 Cr. & J. 671; and has since adopted the Rule. 
Call, V. Thelwall, 3 Dowl. P. C. 443. And although there is no 
such Rule in C P. W., yet that Court, it seems, acts upon it. Rex, o. 
The Sheriff of London, in Wilson, v. Goldstein & an., 4 Bing. 427. 

(ff) Reg. Gen. (50) Mar. Ass. 2 W. 4, extended to proceedings under 
the Stat. 4 & 5 W. 4, c. 62, by Reg. Gen. (1) Mar. Ass. 6 W. 4. 

(h) Rendering the defendant, is equivalent to perfecting Bail, see 
fiodge, V. Hopkins. 1 Dowl. P. C. 431. Whitehead, v. Phillips, 2 
B. & Aid. 585. Rex v. the Sheriff of Essex. 2 Dowl. P. C. 648* 

(i)' See Rex v. The Sheriff of Middlesex, in Broadwood v. Ogle, 4 
Dowl. P. C. 142. 

0) ^o^ ** execution ** 

(A) Rex V The Sheriff of Middlesex, 1 Dowl. P. C. 454. Baisley v. 
Newbold, 4 Id. 177. Gosling ©. Dukes, Id. 178. Balmont ». Morns, 1 
Cr. & M. 661. 

(/> Rex V The Sheriff of Surry, in Stone o. Wettenhall. 5. Taunt. 
606. Phillips c. Whitehead, 1 Chitt. Rep. 270. 271, note. Rfex r. The 
Sheriff of Middlesex, in Finlay v, Rallett, 3 Dowl. P. C. 194. 
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BOOK 2. CHAP. V 

OF PROCEEDINGS ON THE BAIL-BOND, {o) 

Instead of proceeding against the Sheriff^ in default of Where the hail- 
special baa, as mentioned in the last chapter, the Plaintiff ^°^^y '»•?'>* 
lias the option of proceeding on the bail-bond -, and the 
latter course is usually followed, when the bail to the Sheriff 
is substantiaL 

The provision of the statute 4, Anne, c. 16, as to assign- 
ing bail-bonds, is said to be confined to proceedings in 
the Courts at Westminster (6) : but the 24th section of 
that act, seems to extend such provision to the Coiuts of 
the Counties palatine, and Wales. And the statute 22, 
Geo. IL, c. 46, s. 36, after providing the monthly returns 
for the Cnpith and other mesne process of this Court, 
enacts that the Defendant shall appear and file special bail 
on the day of such return, or within eight days next after; 
and in case of neglect, the Sheriff, Undersheriff, or other 
Officer, shall, at the request and costs of the Plaintiff, his 
attorney, or agent, assign to the Plaintiff, the bail-bond 
taken for the Defendant's appearance upon the arrest by 
indorsement and attestation under his hand, in the pre- 
sence of two or more credible witnesses : and the Plain- 
tiff, after such assignment may bring an action upon such 
bond, in his own name ; and this Court may, by rule or 
roles thereof, give such relief to the Plaintiffs and Defend- 
ants, in the original action, and to the bail, so sued upon 
the baQ-bond, as is agreeable to Justice and reason. 

The time for filing special bail having been altered by 
the statute 4 and 5, W. IV., c. 62, a corresponding alter- 

(a) As to the form of the Bond, in what cases taken, for what amount, 
how taken, and when it must be executed, see Arch. Pr. (by Chitty) 142. 

(6) ETans* Pr. C. P. L. 32. 
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adon has necessarily been made in the condition of the 
bail-bond ^ and now^ according to sach condition^ the bond 
may be put in suit^ if special bail be not put in within eight 
days after execution of the Capias, incliwve of the day of 
such execution (c). 

When not "The Plaintiff, however, is not at liberty to proceed on the 

bail-bond pending a rule to bring in the body (a) ; and 

' the same causes which operate to prevent such proceeding 

being taken in the Covrts at Westminster, avail in this 

Court (e). 

AMignment of To procure an assignment of the bond, it should be got 
the Bond, how from the officer who made the arrest, and in whose pos- 
P'^*^- session it remains j and on taking it to the undersheriff, he 

will assign, and deliver it to the party. The assignment 
is attested by two witnesses, and is usually made by the 
managing clerk in the sheriff *s office, who affixes the sheriff's 
name and seal of office (/). The assignment need not 
now be stamped. 

If the action on the bail-bond be brought by the sheriff^s 
Action on the assignee, it must be commenced in this Court, otherwise 
£* broairht*in* ^® parties could not have the relief intended by the statute 
this Court, and (g). Special circumstances, however, may justify bringing 
^oceedings j^^ action lu another court ; as for instance, where the 
^"^ Defendants, or any of them, reside out of the jurisdic- 

tion (h). When the action is brought by the Sheriff, it 
may be prosecuted in another Court (i). The proceedings 
on the bail-bond must be commenced by writ of Sum- 
mons, as the Defendants cannot be arrested. The Sum- 
mons is made out, issued, and served, as in other cases ; 
but need not be indorsed with the amount of debt and 

(c) See the form of the Capias, & the 3rd warning thereon, ante pa. 66. 
and see Hillary v. Howies, 2 Dowl P. C. 201 5 B. & Ad. 460. S. C 
Evans o. Moselj, 2 DowL P. C. 364. 

f) Reg. Gen. (Uj Mar. Ass. 2 W. 4. 
I See Tidd's pr. (9th £d.) 297 & seq. Arch, (by Chitty) 161. & sea. 
) Doe dem. James v. Brawn, 5 B & Aid. 243. MkLdleton 9. Sand- 
, 4 Camp. 36. 
(^) Morris v. Rees, 2 Bl. Rep. 838. 3 Wils. 348» S. C. and see ante 
pa. 107. 

(h) Chesterton «. Middlehurst, I Burr. 642. 

(») Wewman & an. c. Faudtt, I H. BL 631. This has lately heen 
provided for by Role in the Courts at Westminster. 
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costs (J). If tbe Plaintiff unnecessarily issue more writs 
tban one, he will be allowed the costs of one action only, 
(k). The declaration must commence and be intituled as 
below {l)'j and the form of it, as used in the Courts at 
Westminster (m), may^ with a little variation, be adopted 
in this Court. The subsequent proceedings are the same 
as in ordinary cases. 

The bail are liable to the full amount of debt (and not Sureties to what 
merely to the sum sworn to,) and costs, if not exceeding "*^* u»bU, 
the penalty of the bond (n) } as also to the costs of the 
action agamst them. 

The proceedings on the bail bond, like those against the Staying pro- 
Sheriff, may be stayed when regular (o), either by the ce«3ing8. 
Defendant, or his bail below, upon perfecting special bail, 
and payment of costs ; and on such other terms as tore 
''agreeable to justice and reason " (p). 

We have seen (9) that though there is no express rule of 
this Court, which renders it necessary on applying to stay 
sach proceedings^ for the Defendant to swear to merits, or 
his bail (if they apply), to swear that the application is 
made by them, at their own expence, for their indemnity, 
and without collusion with the original Defendant, yet it 
is advisable to make such affidavit. 

OlRowland y. Dakeyna, 2 DowL P. C. 632. Smart o. Loviek, 3 Id. 34. 
W See post pa. 111. 

(0 Form prescribed hy Reg. Gen, (24) of Mar. Ate, 5 W. 4., and 
Reg, Gen. (1) of Mar. Ass. 6 Jr. 4., see post pa, 117- 
In the Common Pleas at Lancaster. 
The day of in the year of our Lord • 

(Vetate)* A. B. (the Pkintiff in this smt) Assignee of C. D., Esquire, 
Sheri£f ot the said Coun^, according to the form of the statute in sudh 
case made and prodded, hy E. F., his attorney, complains of G. H., J.K., 
in<i L. M., (the Defendants in this suit) who have been suounoned to 
>B>wer the said A. B.9 as assignee as aforesaid, by virtue of a writ issued 
on the day of in the year of our Lord in an action of deb^ &c. 

* See the mode of stating the avenue, poet pa. 117. 

(m) See form of dedaration, Tidd's Pr. (1833) pa. 291 ; and Chitty's 
fenna, to Arch. Pr. pa. 59. 

(n) Stevenson v. Cameron, 6 T. R. 28. Mitchell & others r. Gibbons, 
1 H. B. 76. 

(0) As to setting aaide the proceedings for irregulariiv, and for other 
fmn, see TiddTsPr. (9th Ed.) 300, & Arch, (by ChUty), 165 & seq. 

(p) See ante pa. 107. 

(?) See ante pa. 105-6. 
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Stayixig pro- When special bail is filed after proceedings are taken on 

ceedinge. ^^ bond, and it is not intended to render the Defendant, 

there should be given with the notice of bail, four days 
(exclusive) notice of perfecting the same (r); and when bail 
above is put in, with *' such notice given to perfect the 
same, iSxxx an assignment of the baU-bond, or an attach- 
ment against the Sheriff, the proceedings upon the bail- 
bond, or (in case there has been a bail-bond) against 
the Sheri£f, shall be suspended from the time of giving 
notice of the bail above being put in, until the time for 
perfecting such bail, according to such notice, shall have 
expired : and in case such bail above shall be perfected, 
within such time, the proceedings upon the bail-bond, 
or against the Sheriff, shall be further suspended for the 
space of one week " (r). 
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CfnfKna Spe- Upon special bail being Jiled, with the usual affidavit of 
cial Bail. justification annexed, the Prothonotary is authorized (s) to 

grant a rule to shew cause why the proceedings upon the 
assignment of the bail-bond, should not be stayed upon 
payment of costs ; which rule will operate as a stay of the 
Plaintiff's proceedings, from the time of service, until 
otherwise ordered $ and in case the rule should not be 
made absolute, the Defendant must undertake not to bring 
a writ of Error for delay 3 and the Plaintiff is to be in the 
same situation, with respect to any rules, notices, or plead- 
ings, and may take such steps, as of the day on which such 
rule was obtained, unless otherwise ordered (s). 

On perfecting The practice, however, is, not to take out a rule nisi to 
Special Bail, ^^j proceedings, until special bail is perfected; in which 

case the rule is drawn up accordingly, and operates as a 

stay of proceedings from the service. 

On surrender- The proceedings may also be stayed on the Defendant's 

mg the Defend- ^^.^^ surrendered 5 and it is provided by a late rule (0, 

that '' the Prothonotary of this Court, or his deputy, 

" have power to issue a rule nisi to stay proceedings, upon 

''the assignment of a bail-bond, the Defendant having 

Reg. Gen. Mar. Ass. 57 Geo. 3. 
Reg. Gen. Mar. Ass. 52 Geo. 3. 
Reg. Gen. (17) Mar. Ass. 6 W. 4. 
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" filed special bail^ and having been surrendered in dis- 
" chaige thereof^ which role, shall, upon being duly served^ 
"operate as a stay of the Plaintiff's proceedings^ from 
'' the time of such service, until this Courts or one of the 
" Judges thereof^ shall otherwise order." 

In ordering the rule nisi to stay proceedings to be made Saving pro- 
absolute, the Judge will impose such conditions as may seem covins" on 
just j and will sometimes require the Defendant to plead "^ 
issaably, rejoin gratis, and take short notice of trial, and 
also perfect bail, when that is not already done. If, how- 
ever, a trial has not been lost, the proceedings will, in general 
be stayed, after perfecting baO, upon payment of the costs ^i!lIL?J?'^a 
incorred on the bail-bond: but, as we have seen (v), if asa aecuritj. 
the Plaintiff has declared de bene esse, and been prevented 
for want of special bail being perfected, (or the Defendant 
Borrendered) in due time, from entering his cause for trial, 
at the assizes next after the return of the writ, the bail- 
bond will be ordered to stand as a security. 

" In all cases where the bail-bond shall be directed to Signing Judg- 
" stand as a security, the Plaintiff shall be at liberty to sign Bond.^*^ 
"judgment upon it -, and, if the Plaintiff succeeds in the 
''original action, he shall be allowed the costs oif proceed- 
" ing upon the bail-bond, as part of the costs of the cause 3 
" but without prejudice to his right to recover the same, 
"if neces&ary, under the judgment upon the bail-bond (zo)." 

'* Proceedings on the bail-bond may be stayed ou pay- Costs of one ac- 
"mentof costs, in one action, unless sufficient reason be tion only allow- 
" shewn for proceeding iu more (x) :" but it is too late 
dfier verdict, to apply to stay the proceedings, on payment 
of the costs of one action only (y). 

The proceedings may be stayed, without putting in staying pro- 
special bail, on the Defendant's undertaking, by rule, to ceedingsonpay- 
pay the debt, and the costs of the original action, together ^j^^^tg. ^ * 
with the costs of the action on the bond. 

M Ante pa. 106 and see the cases there referred to. 

(») Reg. Gen. (17) Mar. Ass. 2 W. 4. 

(x) Reg. Gen. (18) Mar. Ass. 2 W. 4, and see Key v. Hill, 2 B & 

(y) Johnson v. Macdonald, 2 Dowl. P. C. 44. 

k 
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Entidinff Roles ^^ Staying the proceediogs^ it is the practice of this Court 
and Affidavits, to entitle the rule and affidavits^ in the original action^ and 
not in the action on the bond ; though, it seems^ either mode 
will do (z) . When the order to stay proceedings is obtained, 
a rule absolute is procured thereon^ together with an ap- 
pointment to tax } and when the costs are paid, after a rule 
to stay proceedings on special bail being perfected, the 
proceedings in the original action may go on ', but the 
Plaintiff cannot proceed in the original action, so long as 
he retains his right to proceed on the bail-bond (a). 

SLeyles v. Chetwood, 1 Oow. P. C. 321. 2 C. & J. 332, S. & 
1 Chitt. Rep. 394, [note]. 
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BOOK 2. CHAP. VI. 

OF THB DECLARATION. 

The declaration in this Court is always filed with the y^vos, 
Prothonotary^ and not delivered, as is required^ in some 
cases, by the practice of the superior Courts at Westmin- 
ster (d). 

A declaration is filed absolutely afler an appearance is AbMlutely. 
entered^ or bail perfected ; and de bene esse, that is condi- 
tionally , before bail is filed or perfected : but declaring de _^ ^^^ ^^ * 
hene esse is now confined to bailable actions (b). The only 
difference in the mode of declaring absolutely and condi- 
tionally^ is in the notice of declaration^ the form of which 
is varied accordingly (c). 

It is questionable^ whether the power to declare by the bj the bye. 
hye any longer exists {d). The right of thus declaring, in 
this Courts was always confined to the Plaintiff in the 
original action j and there has been no time prescribed by 
Riile of Courts for so declaring. 

In the absence of special bail or an appearance (as the ^,^^j^ ^^ j^. 
case requires) a declaration cannot be filed until the expi^ cUrationmaybo 

filed. 

(a) In dedaring agaicst a defendant wlio is in gaol for want of bail, a 
topy of the deflation must be delivered, see post B. 4, cb. 4 ; and in 
Ejectment, a copy of tbe declaration against tbe casual Ejector must be de- 
livered : see post B. 4, cb. 1 ; but in ootb these cases, tbe original must 
be filed, as mentioned above. 

(i) Fish t>. Palmer, 2 Dowl. P. C. 460. Cbitty's Gen. Prac. vol, 3, ' 
parte, p. 438, and Atberton's Treat. 96. 

(e^ See form of Notice, post pa. 120. 

(a) As the practice of declaring by the bye, in tbe Courts at West- 
nunster, was derived from, and regulated by principles applicable only to 
Terms, and Vacatioru, it is laid tnat tbe uniformity of process Act, wnich 
aodiorizes proceedings to be taken in Vacation, as well as in Term time, 
lutt virtiuUy abolished the practice of declaring by the bye ; See Supp. to 
Petersdoiff pr. 20. Tidd's pr. [1833], pa. 120. Arch, [by Chitty], 220 ; 
but see Atherton'e Treat. 106. 
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radon of eigbt days next after the execution of the process 5 
but the Plaintiff may declare immediately after the 
Defendant has filed bail^ or "entered an appearance, though 
the eight days may not have elapsed (e). 

Former praciice The practice of declaring de bene esse has been virtually ai- 
de bene^BM."* tered by the statute 4 and 6 VV. 4, c. 62. According to the 
former practice, a Plaintiff might have so declared on the 
return day of the writ, provided the Defendant was arrest- 
ed, or served with process, four days (exclusive) before 
such return ) but if the Defendant was not so arrested or 
served, then the Plaintiff was precluded from declaring 
de bene esse until four days (exclusive) after the return (y) 5 
and the time limited for the Plaintiff to declare de bene 
esse was e^ht days, exclusive, after the return. 

Present prae- As there is now no return day named in the process for 
^^^' the commencement of personal actions, it is obvious that 

the former Rule of practice, as to declaring de bene esse, 
is inapplicable to the altered state of things ; and as it has 
been held that a Plaintiff cannot, in the absence of the 
Defendant's appearance, declare until eight days after the 
service of a writ of Summons, he cannot, consequently, 
now declare de bene esse upon such writ (g). He may, 
however, still declare de bene esse after a writ of Capias -, 
so far, at least, as such writ is used as bailable process ; 
for, by a late Rule (h), it is ordered, that, '^upon all writs 
" of Capia^s, where the Defendant shall not be in actual 
custody, the Plaintiff, at the expiration of eight days after 
the execution of the writ, inclusive of the day of such 
" execution, shall be at liberty to declare de bene esse, in 
'' case special bail shall not have been perfected 3 and if 
" there shall be several Defendants, and one or more of 
*' them shall have been served only, and not arrested, and . 
" the Defendant or Defendants so served shall not have 
" entered a common appearance, the Plaintiff shall be at 
'' liberty to enter a common appearance for him or them, 
'' and declare against him or them, in chief (i), and de 

(e) Morris v. Smith, 4 Dowl. P. C. 196. 2 C. M. & R. 314, S. C. 
kd see Athert. Tr. 92. 
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[/) Reff. Gen. Mar. Ass. 52 Geo. 3. 

a) Fisb. V. Palmer, 2 Dowl. P. C. 460; and see supra (note 5). 
ft) Rej5- Gen. [8] Mar. Ass. 6 W. 4. 
t) This means here absolutely. 
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bene esse against the Defendant^ or Defendants, who 
shall have been arrested, and shall not have perfected 
" special bail." 

The Plaintiff may declare de bene esse after the eight Advantage of 
days from the arrest, and before special bail are perfected, ^<^"« *• 
whether bail have been put in or not (k) -, and if he declare 
at all, before the bail are perfected, he should declare de 
bene esse ; for by declaring absolutely, before bail ore filed, 
it is irregular, and will operate as a waiver of bail -, and 
if he declare absolutely after bail filed, and before they 
are perfected, it will be a waiver of justification. 

Although it is optional with the Plaintiff, before bail are 
perfected, to declare de bene esse or not, yet it is advisable 
to do so, as it not only expedites his proceedings, but, as 
we have seen (/), whenever he shall have thus declared, 
and shall have been prevented, for want of bail being per- 
fected, from proceeding to trial at the assizes next after 
the return of the writ, then, upon stajring proceedings, 
either upon an attachment against the Sheriff, for not 
bringing in the body, or upon the bail bond, on perfecting 
bail, the attachment, or baH bond, shall stand as a security. 

Thus we have seen, that the times when a Plaintiff may Summary, 
declare absolutely, or conditionally, are as foUows : — After 
a Summons, he cannot declare conditionally at all, but 
may declare absolutely, either within , eight days after 
service of such writ, if the Defendant has appeared ; or 
after the eight days, if the Defendant has appeared, or the 
Plaintiff has entered an appearance according to the statute. 
After a Capias, the Plaintiff may declare either condi- 
tionally or absolutely, within eight days after the arrest, if 
the Defendant has filed special bail -, or he may declare 
conditionally after the eight days, whether special bail be 
filed or not, provided bail be not perfected. The declara- 
tion should be filed conditionally if special bail are not put 
hi, or perfected ; and must be filed absolutely if they are 
perfected. 

{k) Busley v, Newbold, 4 Dowl. P. C. 177. Gosling v. Dukes, Id. 
178. • 

(0 Ante pa. 106 & 111. 
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Within what In all personal actions (except replevin) the Fbintiff 

time the plain- ^j^^i declare before the rule day, after the assizes, next 

tin m««< declare • ^i. ^« r Jl^^ *u -i -.. • ^i. 

ensuing the time of filing bail^ or entering the appearance 
(m) ', otherwise the Defendant will be entitled to judgment 
of nonpros (n). The Plaintiff may> however, declare at 
any time before nonpros is actually signed, provided it be 
within a year after the return of the process } but he " shall 
be deemed out of Court, unless he declare within one year 
after the process is returnable'* (o) : and this it seems is so^ 
where the proceedings have been stayed, for a part of the 
period, by rule {p) ; or in consequence of the Plaintiff's 
not having served, or arrested some of the Defendants (9). 
The time for declaring against a prisoner, in order to 
prevent his discharge, is stated in another place (r). 

Further time to . If the Plaintiff require further time to declare, he may, 
declare. (except in actions otreplevin («), and against prisoners {t)) 

obtain from the Prothonotary, as of. course, a rule absolute 
for that purpose ,* but he is only entitled to one such rule, 
by which, whenever issued, the time given cannot be 
extended beyond the rule day preceding the second assizes 
after the Defendant has filed bail or entered an appearance ^ 
and if still further time be required, an application must 
be made to the Court, or to one of the Judges, shewing 
special grounds, as, for instance, that one of several 
Defendants cannot be served with the process (u). It is 
not the practice of this Court to rule the Plaintiff to declare. 

The declaration Having seen when the declaration is to be filed, we will now 
notice the rules and practice of this Court, reladve to the 
declaration itself. 

(m) Reg. Gen. Aug. Ass. 38 Geo. 3. 

(n) See post B. 6, ch. 7. 

(0) Reg Geu. {2\) Mar. Ass. 2 W. 4. And it seems that the day of 
executing the process is, for this purpose, to be cofi^dered tiie return ; see 
post B. 5, ch. 7. 

. (/>) Unite V Humphrey & others, 3 Dowl. P. C. 532. 

(9) Barnes v, Jackson & others, Id. 404. I BiDg» N. C. 545i S. C. 

(r) See post B. 4, ch. 4. 

(*) See post B. 4, ch. 2. 

(0 See post B. 4, ch. 4. 

(«) Morton & an. v. Grey & an., 9 B. & 0. 644 ; see also Ames r. 
Ragg, 2 Dowl. P. C. 35. 
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Formerly, all declarations in this Court were intituled intitaUiig and 
as of the assizes next preceding tlie time of filing the same; commencement. 
but by rule (24) of Mar. Ass. 6 W. 4, it is ordered that 
" e?ery declaration shall in future be entitled of the day of 
" the month and year on which it is filed /' and by rule 
(1) of Mar. Ass. 6 W. IV., it is ordered that ** the date of 
** the issuing of the pi*ocess, shall be stated at the com- 
" mencement of every declaration thereafter to be filed, 
" according to the form mentioned in the schedule thereto 
" annexed, muta tis mutandis '* (v) . A mistake in the intitul- 
ing, or date, or commencement of a declaration, is an 
irregularity, but not a ground of demurrer («?); and it is 
irregular to entitle it on the back (x). 

The name of the county must, in all cases, be stated in Venue. 
the margin of the declaration, and be taken to be the 
tenue intended by the Plaintiff 3 and no venue ought to be 
stated in\he body of the declaration, or in any subsequent 
pleading ; nevertheless, in cases where local description is 

(r) Intituling cmd commencement ofdeclafations, <u pretcribed by 

the above rules. 
In tHe Common Pleas at Lancaster. 
The day of in the year of our Lord • * 

Lancashire to wit, \^' •^•» by E, F,, his attorney, {or in his own pro- Commencement 
[ , Division]. J per person or by E, F., who is admitted b^ the of declaration 
Court here, to prosecute for the said A. B,y who is an infant withm the after Sunmions. 
age of twenty-one years, as the next friend of the said A, B,y a» the cote 
nuzy he"] complains of C. D., who has been summoned to answer the said 
A. J?., by virtue of a. writ issued on the day of in the year of our 

. Tli« lilfA ftA-Ar 

(Vetnte) A. B,, by E. F,, his attorney, lor "in his own proper per- ^^^^^^ ^i^ . 

soni" or as above] complains of C, D., who has been arrested at the fe«d««t;g not in 

suit of the said A. -S** hv virtue of a wnt issued, &c., ^ds above], custody 

r^««e; A B„ by £. F, his attorney [or "in his own proper per- ^he like when 
8on, or as above} complains of C, JJ,^ bemg detained at the smt of the a«fi,-.Jo«* :_ :„ 
Mid A. B.y in the custody of the Sheriff of the said County, by virtue of custodT 
a writ issued, &c, [a« above j. f* 

(Venue) A. B,, by E, P., his attorney, [or " in his own proper per- The like after 
son," or a« above], complains of C, D,, who has been arrestea at the arrest of one de- 
8uit of the said A, B., \pr " being detained at the suit of the said A, B.,** fendant, when 
as before] by virtue of a writ issued, &c., [a* above], and of G, H, who another has 
^ been served with a writ of Capias, issued, &c., [a« a^ve] to answer heen served 
the said ^. B., &c. only. 

The only remaining form prescribed, is one for the commencement of a 
declaration on a Bail Bond, by the Assignee, against the defendant uid 
hi^ hail to the Sheriff, for which see ante pa. 109 : and as to commencing 
a declaration in a second action, after a plea of non-joinder, see Reg. 
Gen. (20) Hil. T., 4 W. 4. 

(w) Marshall v. Thomas, 3 M & Scott, 98. Anderson & an. v, Tho^ 
mas, 9 Bing, 678. . Neal v. Richardson, 2 Dowl P. C. 89. 

(x) Riplmg r. Watts, 4 Duwl. P. C. 290. 
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required, such description mast be given (y). The impro- 
per introduction of a Fenue, is not a ground for setting the 
pleading aside (z), nor of demurrer -, the proper course 
being to apply to a Judge to strike out the venue (a). 

DiviBion of the Besides the ordinary venuci every declaration in any 
«>»JJ»*y. to ^ action in this Court, must have in the margin the words 
sto^in e tc Northern Division," or " Southern Division :** and issues, 
arising in such actions, if t^ed at the assizes, will accord- 
ingly be trjed at the assizes field ^t Lancaster and Liverpool 
respectively. And in all cases of civil actipns in this Court, 
in which the venue is by law local, the issues therein will 
be tried at Lancaster, where the cause of action shall have 
arisen in the Northern Division 3 and at Liverpool, where 
the cause of action shall have arisen in the Souther^ Din- 
sioi^ in like manner as if the two divisions were separate 
counties: and the declarations in such actions must have 
in the margin, in addition to the ordinary venue, the words 
" Northern Division," or *^ Southern Division," as the case 
may require 3 but no other alteration from the ordinary 
form shall be necessary. Where there are no words in 
the margin, specifying the division, of the county, the cause 
will be tried at Lancaster, unless the Court, or a Judge 
tJjiereof, otherwise order, by directing the proper words to 
be inserted in the margin, or otherwise, as he shall tllink 
fit 3 and he may also order the issue to be tried at the 
assizes held i^ the division in which the cause of actio*^ did 
not arise, if he think fit (b). 

Forms of decla- Several provisions have lately been made for shortening the 
form of the declaration, and limiting the number of counts — 
thus, in actions upon Bills of Exchange, Promissory Notes, 
and the counts usually csJled the Common Counts, it is 
provided by a late rule (c), *^ that if any declaration in 
'' Assumpsit^ being for any of the demands mentioned in 
''' the schedule of forms, and directions, annexed to that 

(y) Rule 8 of Hil. T. 4 W. 4. These pleading rules are, in practice, adop- 

ed in this Court, so far as they are applicable. See stat. 3 &4 W. 4yc42, s. I. 

(z) Townsend v. Gurney, 3 Dowl, P. C. 168. 1 C. M- & R., 590, S.C. 

(a) Harper v. Chumneys, 2 Dowl. P. C. 680. 1 C. M. & R. 369, S. C 
nom. Farmer v. Champneys. Fisher v. Snow, 3 Dowl. P. C. 27. 

(b) The above regmations are contained in the order of the King for 
holding the assizes at Liverpool as well as Lancaster* See further on this 
subject, ante pa. 37-8. 

(c) Reg. Gen. [13J Aug. Ass, 2 W. 4c 
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" order (d), or demands of a like nature> shall exceed in Length of de- 
" lengthy such of the said forms^ set forth or directed in cUration. 
" the said schedule^ as may be applicable to the case ; or 
if any declaration in debt for similar causes of action^ and 
for which the action of assumpsit would lie, shall exceed 
such length, no costs of the excess shall be allowed to 
''the Plaintiff, if he succeeds in the cause -, and such costs 
*' of the excess, as have been incurred by the Defendant, 
" shall be taxed and allowed to the Defendant -, and be 
" deducted from the costs allowed to the Plaintiff : and 
" further, that on the taxation of costs, as between attor- 
ney and client, no costs shall be allowed to the attorney, 
in respect of any such excess of length ; and in case any 
" costs shall be payable by the Plaintiff to the Defendant, 
" on account of such excess, the amount thereof shall be 
'^ deducted from the amount of the attomey*s bill." 

By another rule (e) it is ordered, " that no costs shall 2^™^' ^ 
" be allowed on taxation to a Plaintiff upon any counts or 
" issues upon which he has not succeeded j and the costs 
'* of an issues found for the Defendant, shall be deducted 
''from the Plain tiff *s costs :" and again (f), "in all actions 
" of debt on simple contract and assumpsit, after judgment 
" by default, the Prothonotary of this Court, or his deputy, 
"shall on the taxation of costs, allow only for such part of 
" the declaration as he shall think necessary :*' and further, 
" several counts shall not be allowed, unless a distinct sub- 
"J^t matter of complaint is intended to be established in 
" respect of each (g) :" If the Plaintiff insert in the decla- 
ration more counts than are necessary, a rule to shew cause 
why they should not be struck out, may be had from the 
Prothonotary (A) 3 and, on the subject of costs, consequent 
on the introduction of unnecessary counts and pleas — 
see post B. 5, c. 22. 

The declaration must correspond with the process, or JJ*^™d%ith 
the proceedings will be set aside for irregularity : thus, if the process. 

(d) These fornw, as well as the forms of pleadings in general, being the 
nme as those used in the Courts at Westminster, it is considered unneces- 
7 to give them in this work. 
(0 I&. Gen. [32] Mar. Ass. 2 W. 4. 
Reg. Gen. [63J Mar. Ass. 2 W. 4. 

See Reg. Gen. of HiL T. 4 W. 4; and see Id. as to what counts 
are'i^owed to be joined. 
{h) Reg. Gen. £19] Mar. Ass. 5, W. 4. 
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Amendment 
DecUration. 



Notice of de- 
claration. 



the process is in promises, and the declaration in covenant ,, 
the latter will be set aside for irregularity, thoogk the- vari- 
ance is not a ground of demurrer (i) : so too^ it is irregular 
to declare generally, upon process which is special -, but 
where the process is genenJ, and the declaration special, 
• as by or against an executor, or assignee; the Court will 
not set aside the proceedings for irregularity, though the bail 
may get discharged on the ground of such variance 0)-, 
We have seen that after bailable process against two, a 
declaration against one only, is irregular (k) : but, that ailer 
Serviceable process, the Plaintiff may declare against one 
of several Defendants, for a separate cause of action^ P^^'r 
vided he abandon his proceedings against the others (/). 

of The Plaintiff may obtain from the Prothonotary, a rule 
absolute, in the first instance, to amend his declaration in 
such manner as he may think proper, on payment of costs. 
This rule is granted of course, and may be hacf either before 
or after plea (m). As to the time for pleading after ^an 
amendment, see the next chapter. 

Notice of declaration (n) should • be given, immediacely 
after the declaration is filed, as the time for pleluling is 

(t) Ward o. Tummon, 1 Ad. & K 619 : see also Thompson t7. Dicas & 
an., 1 C.'M. & R. 768. 2 DowL P. C. 93, S. C* Edwards v. Dignam, Id. 
240. 2 Cr. & M. S40, S. C. 

- (J) Manes^ o. Stevetife, 1 Dowl. P. C. 711. Knowles e Johnsoiiy 2 
Dowl. P. G. 653. but see Ashworth v. Rjal, I fiarxir & Ad. 19. 

(k) See ante pa. 69. 

[/) See ante pa. 54.' 

fm) Reg. Gen, Mar, Ass; 52 Geo. 3. 

[n) Notice of Declaration. 

In the Common Pleas at Lancaster. 

Between A. B ; Plainti£^ 

and 
C. D ^ .....Defendant. 

Take Notice, that a Declaration was this day ifiled with the deputy 
Prothonotary of the said Court, at his office in Preston, in the County of 
Lancaster, [if Jiled dehene esse, here add, "conditionally, imtill^ecial 
Bail be [put in and] perfected "] aeainst you, [or, if the defendant h€u 
appeared hy attorney, or filed fecial Bail, say "ajgainst the said 
defendant 'H, at the suit of the above-named plaintiff, m an action on 
promises, ^[or ** of debt, for £ **, or as the case may be,'] to the_ plaintiff's 
damage of £ : and unless you for ''the defendant ""} plead thereto within 
eight days after service hereof judgment will be signed agkinst you [or 
"him "1 by default. Dated the £y of in the year of our Lord . 
To C. D. the above-named defendant, 1 E. F. Plaintiff's attorney, 

£or" to J. K. defendant's attorney, J- [by G. H. his ageutl. 

and L. M, his agent." I ^ J . 
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r oompated frotu tlxe service t)f the notice^ and not from the When to be 
! filing, of the declaration -, and the declaration is deemed t^^^^ 
good, bnly from, tbe time of the notice (o). 

Every aixch^jEiotice must contain the christian and sur- Contents. 

names of all tbe parties* to the suit — the nature of the 
; action — and the tite e Hmited for the Defendant to plead (p): 

it is usual to state the aimQunt of the debt or damages as in 
^ the declaratioxi z and when the declaration is £led de bene 

iesse, that fact must* be mentioned. The notice should be 
dated, signed by the Plaintiff if he sues in person, or by 
I bis attorney if be so sues^ and directed to the defendant 
\ himself, if 'be defends in person, or has not appeared or 
* filed bail 3 jor to bis attorney, if he has appeared or filed bail 
] by one. As tbe declaration must follow the process, so 
' must the notice correspond with the declaration, or the 
proceedings' ^^/^l be set aside for irregularity (^). 

The service of notice is regulated by rule (1), of August Swvice. 
assizes, 2,- W. IV., which directs, that *' in all personal 
actions, the Plaintiff's attorney shall, on filing the decla- On whom. 
ration, in case the Defendant shall have filed special bail, 
or entered a common appearance, give notice of such de- 
claration, to the Defendant's attorney, or agent ; and in 
C4ue such declaration sliall be filed de bene. esse (r), or if 
an appearance shall be entered for such Defendant, ac- 
cording to the statute, shall give notice of such declaration 
to ' the Defendant («), by delivering a notice of such 
declaration to the Defendant, or leaving the same at the 
last or most usual place of his abode :*' ***** *' And 
in case the Defendant or Defendants shall be in gaol, at 
the time of filing declaration a copy thereof, together vvith 
** such notice as aforesaid, shall be delivered to each De- 
'* fendant, or to the gaoler, or turnkey/' 

Co) Woddle 9. Brazier, I DowL P. C. 639. 1 Cr. & M. 69, S. C. 
'j») Reg. Gen. (1) Aug. Ass. 2 W. 4.. 



Cooke V. Johnson, 1 Dowl. P, 0. 24Y. 1 M. & Scott, 115, S. C. 
Rol^s V. Richards, 1 Dowl. P. C. 378 : aifd as to tlie time for taking ad- 
Taatage of such irregularity, see Smith v. Clarke, 2 Id. 2|8. 

'(r) This rule was made before the alteration- in the practice of declaring 

de bene esse, as stated ante pa. 114 : and, therefore, so lar as it requires the 

t notiix of a declaration, filed de bene esse, to be served on the defendant, 

' is now inoperative in non-bailable actions, and also in those bailable 

) actions wherein bail is filed by attorney but not perfected. 

(9) Where there are several defendants notice must be given to each. 
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H 9w nrrsd. Penonal aervioe on die Defendant is not necessary. If 
the notice be left at lus residence, or last place of abode, it 
is soffident 3 and, under special drcamstances, a notice will 
be deemed sufficient, though left by mistake at the residence 
of the Defendant's finther, if the probabilities are that it came 
to his knowledge, and he does nbt deny the fact (<) : but 
where the residence or last place of abode of a De- 
fendant, is unknown to die Plaintiff and his attorney, 
nodce of declaradon may be stuck up in the Frothono- 
tary's office -, but not without previous leaye of the Court, 
or one of the Judges thereof («)." The order to affix 
the notice in the Prothonotaiy's office, upon a proper 
affidavit (v), is absolute in the first instance (to) ; but to 
obtain such order, it must be shewn that more than one 
attempt was made, to find the Defendant (x), 

Puticiilan of When a declaradon contains counts in Indebitatus At-- 
to "be^Jlw^ ^^V^^* ^^ ^^^' ^" «mpfe contract, the Plaintiff must, with 
with notice of ^^ nodce thereof, deliver full particulars of his demand,' 
declaration. imder those counts, when such particulars can be com- 
prised within three folios ; but if they cannot be comprised 
within three folios, he must deliver such a statement of 
the nature and amount of his claim, as may be comprised 
within that number of folios (y). The consequence of a 
non-compliance widi this rule, is stated in another place 
(z), where the subject of particulars is more fully considered. 

The declaration is not allowed to be taken out of the 
Prothonotary*s office after it is filed, except for the purpose 
of enrolling the pleadings for trial : It may, however, be 
seen at any time during office hours 5 and a copy thereof 
may be had from the Prothonotary. 



(t) Rolfe o. Brown, 3 Dowl. P. C. 62a 

(«) Reg. Gen. (24) Mar. Ass. 2 W. 4. 

(v) See form of Affidavit appen. to Tidd's pr» 



Ofi33;pa.295. Chitty's 
forms, 108. 

(w) Bridger 0. Austen, 1 Dowl. P. C. 272. 

fa) Fry V. Rogers, 2 Id. 412,. Heming o. Duke, Id. 637. 



A Reg. Gen^ (9) Aug. Ass. 2 W. 4. 



[z) See poet B. 5, ch. 3. 
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BOOK 2. CHAP. VII. 

OF TH£ PJLEA, REPLICATION^ ETC. 

We have seen that when a declaration is flled> notice 
thereof must be given^ stating the time Hmited for the De- 
fendant to plead 5 and that a rule to plead is not necessary. 

By a late rule it is ordered^ that the time allowed to Time for plead- 
the Defendant to pleads to every personal action, shall "*S' 
be dght days exclusive (a) — that is, after notice of de- 
claration : but if the Plaintiff give a greater number of 
days than is required, the Defendant is entitled to such 
extended time (6). The above rule, however, does not 
apply to actions of replevin (c) 3 nor, (as will presently 
be ^ewn), to pleas formerly called puis darrein con- 
tmuance. Pleas in bar may be filed at any time before in bar. 
judgment is actually signed, though the time for pleading 
mayhave expired 5 but ''all pleas in abatement and demurrers in abfttement. 
"shall be filed before, or immediately upon, the expiration 
" of the notice to plead 3 and if filed at any time afterwards, 
"the Plain tiflf may sign judgment as for want of plea" (rf). 

Pleas, of noatters formerly pleadable pui^ darrein continu- In the nature of 
ance, must now be accompanied by an Affidavit, that the ^^nvawx* 
matter thereof arose within eight days next before the 
pleading of such plea, unless the Court, or a Judge, shall • 
otherwise order -, and the allegation in the plea must be, 
that the matter arose after the last pleading, or the issuing 
of the jury process, as the case may be (e). 

When oyer is demanded, the defendant has the same After oyer, 
time to plead after it is granted, as he had at the time of 

(d\ Reg. Gen. [2] Aug. Ass. 2 W. 4. 

(&) Solomonson & an. v. Parker & an. 2 Dowl P. C. 405. 

(c) See post B. 4, cb. 2. 

(d) Reg. Gen. [3] Aug. Assi 2 W. 4. 

(e) R, [2] H. T. 4 W. 4. See post pa. 126. 
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« 

the demand and notice thereof; for instance^ if he had 
eight days originally, and after four days had elapsed, he 
demanded oyer, he has four days to plead after delivery 
of oyer (/). 

After amend- ^ifer ame7i(fmen< of '^declarations and other pleadings 
daration. ^" " ^1 '^^ ^^ Court, or Judge's order, (unless such rule or 
'' order shall otherwise direct), such time shall be allowed 
" for pleading to or answering such amended declarations or 
*' other pleadings, either originally, or de novo, as follows; 
that is, in case the time originsdly allowed for such pur- 
poses respectively shall not be expired at the time of any 
such amendment made, then eight whole days in addition 
to such original time ; but, in case such time shall be ex- 
pired, then eight whole days from the time of the an^end- 
mentmade (g)." Where a defendant has liberty to plead 
de novo after amendment of the declaration, the Plaintiff 
cannot sign judgment as for want of plea^ if the former 
plea applies to the amended declaration (h). 
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Farther time to If the Defendant be not prepared. with his plea within 
t^'^Z^' the eight days allowed him, he '' may obtain a. rule for 

eight days further time to plead, from the expiration of 
the first eight days, undertaking to go to trial at the 
following assizes (i).'* This rule is granted by the Pro- 
thonotary, of course, is absolute in the first instance, .and 
the time given by it, runs, not from the period of its beipg 
taken out, but from the expiration of the original time for 
pleading. Only one such rule can be had; and that, 
on the Defendant's undertaking to go to trial at the fol- 
In other cases, lowing assizes : if, therefore, the Defendant require? further 
time than the rule allows, or does not wish to be bound to 
go to trial at the next assizes, he must apply for time, to 
one of the Judges of the Court, upon special grounds ; or, 
(if the case comes within the general rule to be next 
noticed), he may obtain a rule nisi for further time, from 
the Prothonotary. 

(/) See post as to Oyer, B. 5, ch. 6. 

(p) Reg. Gen. [3] Aug, Ass. 41 Geo. 3. 

(A) Fagg ©. Borsley, 2 Dowl. P. C. 107. 

, (0 Reg. ben. [2] Aug. Ass. 2 W. 4. As to how the dayi are calcu- 
latea, see post pa, 130. 
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By the general rule just adverted 10(7)^^^ ^ provided^ that 
in actions commenced by process returnable in the several 
months of il/arc/i and August respectively^ if the Defendant, 
and his attorney, shall make and file in the Prothonotary*s 
office, an affidavit stating that the former hath good grounds of 
defence to such action, as it is believed, and that he cannot 
safely proceed to plead or try at the then next assizes, for 
want of due time to prepare the pleadings, or to procure 
the attendance of some material witness^ or for som^ 
other purpose necessary to the defence > and at the sanie 
time undertaking to plead issuably, rejoin gratis^ and 
take short notice of trial, for the then next assizes, if the 
application should be eventually refused : and, also un- 
dertaking not to bring a writ of Error, then, and in every 
such casCj the Prothonotary may issue a rule to shew 
cause why. such Defendant should not have time to plead 
for twenty-one days next after such rule shall be made 
absolate, or why the trial should not be postponed. 

The Judges of this Court, or any two of them, are emr Mode of plead- 
powered by the late Act (k) to make such orders, rules, ing« 
and regulations^ for altering and regulating the mode of 
pleading in this Court, and for altering the mode of enter- 
ing and transcribing pleadings, judgments, and other pro- 
ce«ding8> as to them shall seem meet. 
• 

An pleadings in this Court are filed \<ith the Prothono- 
tary, and not delivered between the parties 3 and before^ 
or at the time of filing the plea, an office-copy of the 
declaration must be taken, (or at least paid for), by the 
Defendant, in all cases, except in actions of ejectment 
commenced by declaration, and where the Defendant has 
been served with a copy of the declaration in gaol : and 
an offic^copy of every special pleading tnustbe taken, or 
paid for, by the puty answering it. 

As the same forms of pleadings are adopted in this Court, General Forms 
as in the Courts at Westminster : aiid as the general rules of pleas &c. 
of HiL T. 4, W. IV., on this subject, framed in pursuance 

(j) Reg. Gen. Aug. Ass. 49 Geo. S. & see Reg. Gen. [1] Mar. Ass. 
& W. 4. ante pa. 52. But qtuer^e vrhether the rule of Aug, Ass, 49, Geo. 
3. is ui&licabfe to cases under the new prooess. 

(*)Tj 5 W. 4. c. 62, 8. 17. 
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of the statute 3 and 4, W.IV.,c.42,s. 1, apply to all Courts 
of common law } and are part and parcel of the law of 
the land (l) , it will suffice in a work like this, to refer 
the practitioner to the treatises on ])leading^ for the forms 
of pleas^ and rules relating to them. 

Rule to prevent j|- juj^y }yQ proper, however, to give at length, an express 
Judgment re- ^^ ^^ ^^^ Court (m) lately made, to prevent a sham plea 
covered. of judgment recovered. By this rule it is ordered, that 

" where a Defendant shall plead a plea of judgment re- 
" covered in another Court, he shall, in the margin of such 
*' plea, state the date of such judgment : and, if such jndg- 
" ment shall be in a Court of Record, the number of the 
'^ roll on which such proceedings are entered, if any : and 
in default of his so doing, the Plaintiff shall be at liberty 
to sign judgment as for want of a plea : and in case the 
'' same be ftdsely stated by the Defendant, the FlaintifT, 
on producing a certificate from the proper officer or per- 
son having the custody of the records or proceedings of 
the Court, where such judgment is alleged to have been 
recovered, that there is no such record or entry of a judg- 
ment as therein stated, shall be at liberty to sign judg- 
*' ment as for want of a plea, by leave of the Court, or one 
of the Judges thereof (»)." 
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Special Fleas. By an old rule of this Court (o) it is ordered^ that " all 
" demurrers, and special pleas (/>), shall be signed by 
*' Counsel; before the same be received or filed in the Vto- 
" thonotary*s office :" but this rule has been qualified by 
another (9), which provides that, "when any pleadings 
conclude to the Country, it shall not be necessary to have 
them signed by Counsel.'* If Counsel's hand be omitted, 
in a case requiring it^ the Plaintiff may sign judgment (r). 

[/) Per Denman, C. J. in Ro% o. Smith, 6. Car. & P. 662. 

\m) Re^. Gen. [3] Mar. Ass. 4 W. 4. 

[n) Tbi8 rule does not extend to a plea bj an Executor, of Judgments 
against liim, by other Creditors : tbe meaning of the rale being "JodS' 
"ments recovered, which are answers to the action." Per Tlndal C. J* 
in Power v. Fry, 3 Dowl. P. C. 140. 

(o) Reg. Gen. Mar. Ass. 19 Geo. 2. 

(p) In general, a plea concluding with a verification, requires eounsel'* 
hand. See Macher o. Billing, 3 Dowl. P. C. 246. And see a list of 
pleas requiring connseFs signature, Chitty on Pleading, 6th Ed. 

(9) Reg. Gen. [39] Mar. Ass. 2 W. 4. 

(r) At what time, and in what other cases, JiM^ment may be s^ed 
for an irregularity in pleading, see post pa. 129. 
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Pleas in abatemeni must also be signed by Counsel^ and pimm i^ tb«te« 
verified by affidavit. The aflddayit must not be sworn be- meat, 
fore the declaration is filed ($) $ and if it be inaccurate in 
any respect, the plea will be a nullity (t). 

As to pleading a nonjoinder, and the subsequent pro- Nonjoinder and 
ceedings thereon 5 and the course to be pursued in order mianomer. 
to take advantage of a misnomer, which cannot now be 
pleaded — see statute 3 and 4, W. IV. » c. 42, s. B, 9, 10, 
11 J and rule (20), of Hil. T. 4, W. IV, See also Archb. 
Pr. (by Chitty) 114-544. 

We have seen that the general pleading rules of Hil. T. Seyeral pleaa. 
4 W. 4, framed pursuant to 3 & 4 W. 4, c. 42, are adopted in 
this Court. Hence, '^ several pleas, or avowries, or cogni- 
" zances, shall not be allowed, unless a distinct ground of ' 
" answer or defence is intended to be estabhshed in respect of 
'^ each :** for example, ^' Pleas, avowries, and cognizances, 
" founded on one and the same principal matter, but varied 
" in statement, description, or circumstances only, (and 
''pleas in bar in replevin, are within the rule), are not to 
"be allowed (u)" Where several pleas are used in ap- 
parent violation of this rule, application may be made to 
strike them out, at the cost of the party pleading (v): 
and the ProfJionotafy is authorized (w) to grant a rule to 
shew cause why a party should not be allowed to strike 
oat such ^eas. But if a distinct ground of defence, is bona 
fide intendi^d, it is no objection to seyeral pleas, that they 
are inconsistent with each other (x)', provided that one of 
them would . not establish, on the face of the record, the 
ftlsity of the other, as non assumpsit to the whole, and 
payment as to part (y). 

(«) Bow«r V, K^mp, 1 Dowl. P. C. 281. 1 Cr. & J. 287, S. C 
'Westerdale o. Kemp, 1 Tyr. 260. Jolmson o. Popplewell, 2 Cr. & J. 544. 

(0 Garratt v. Hooper, 1 Dowl. P. C. 28. Chitt. Gen. Prac. vol. 3 
pirtS,jpa.7l3. 

(«) See Eule [5j aa 4:0 wbat pleas are aUowei to be joined : and as to 
the oonaequence or introdudog more pleas than are necessary, see post B. 
6,dL 22. 

M See further on lius subject, poet B. 5, ch' 22, on costs. 



I 



W B«g« Gen._[i9] Mar. Am, 6. W. 4. 
(x) 



Oueer v. Triebuer, 3 Dowl. P. C. 133. S C. nom. Triebnerr v. 
Baerr, 1 Bing. N. C. 266. Wilkinson v. Small, 3 Dowl. P. C. 564. 

Or) See CBtty's Gen. Prac. Vol. 3, part 6, pa. 736. referring to Bteill 
e. Starry, 3 Dowl. P. C. 133, k Thompson r. Bradbury & others. Id. 147. 
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Rule to plead Douhie pleas cannot be filed without leave of the Cotitt^ 
MYenl outten. and the mode of obtaining such leave^has lately been altered. 
Formerly the Prothonotary was empowered (z) to grant 
(without the previous order of a Judge) , a rule absolute for a 
Defendant to plead several matters^ on producing cOun«el*s 
hand (when necessary). In practice, however, such rule 
was issued, of course, without motion or affidavit, or even 
counsel^s hand 3 and was generally taken out at the time 
of filing the plea : but, by a late rule, (a) is is ordered^ 
j^]^ *' that in future, rules to plead several matters, or to make 

*' several avowries or cognizances, shall be drawn up upon 
a Judge's order, to be made upon a rule to shew cause to be 
granted by the Prothonotary or his deputy, accompanied 
by a short abstract or statement of the intended pleas, 
avowries, or cognizances; provided that no such rule 
shall be made absolute, untU leave to that effect shall 
have been actually given by one of -the Judges of this 
Court, testified by his signature to the order. Provided 
fi ^*^^" tonce*^* '* also, that no rule to shew cause or Judge's order shall 
" be necessary in the foUomng cases, that is to say, where 
the plea of non assumpsit, or non detinet, or never was 
indebted, with or without a plea of tender as to part, a 
plea of the statute of limitations, set-off, bankruptcy of 
the defendant, discharge under an insolvent act, plene 
administravit, plene administravit prater, infeuicy, and 
coverture, or any two or more of such pleas, shall be 
pleaded together ; but in all such ca^es, a rule shall be 
*' drawn up by the Prothonotary or his deputy, upon the 
^' production of the ingrossment of the pleas." 

It being now necessary to apply to a Judge for leave to 
plead all double pleas, except diose mentioned in the 4)ove 
rule J and as it takes a week or thereabouts to obtain an 
order for that purpose, it is incumbent on the Defendant's 
attorney, whenever the defence is one that is likely to re- 
quire such an order, to get the plea drawn without delay 3 
for it would seem, that the rule nisi to plead several matters 
is not a stay of proceedings from the service, though it has 
been held to have that effect, from the time of shewing 

(z) By Reg. Gen. Mar. Abs. 52 Geo. 3. 
(a) Reg. Gen. [15] Mar. Ass. 5 W. 4. 
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Cause^ if the rale be returnable when the judgment office 
opens on the day after the tune for pleading expires (6). 

The party taldng out a rule nisi to plead several mat- Mode of obtain- 
ters, must serve the same, and deliver, a short abstract *^J[^ "*2 ^ 
of tiie proposed pleas^ at the same time. An affidavit Suttorlk^* 
of the service of the rule and abstract, should, on ap- 
plying for ai;i order, be laid before the Judge, who will 
either allow the pleas, or strike out some of them, or, (if 
he thinks a double plea unnecessary,) refuse the order. 
If all the proposed pleas are allowed, the Judge's order 
simply directs that the Defendant be at liberty to plead 
the several matters mentioned in the abstract deiivereid^ or 
annexed : but if some of the pleas are disallowed, the order 
dther specifies- the pleas to be filed, or refers to the 
abstract annexed, i|i which the objectionable pleas are 
strack out. A rule absolute is obtained on the order^ and 
served as in other cases. 

Whenever a plea is irregularly filed, either for want of SSgrnnrJadg- 
counsd's signature^ or a rule to plead several matters, or "r^^^iar plea^ 
(if in abatement) an affidavit of verification, the Plaintiff 
may treat it as a nullity, and sign judgment, at the expira-- 
tiott of the time for pleading {c). And where the plea is 
frivolous, the Court will set it aside (d). 

"The Defendant shall not be at liberty to waive his plea Waiying plea, 
''without leave of the Court, or one of the Judges thereof 
(e) ; but a plea may be withdrawn by consent of the par- 
lies : and if it become necessary to amend the plea, a rule Amendmg plea. 
nisi for that purpose maybe had from the Prothonotary (/), 
who 13 also empowered (g) to issue " rules absolute to 
''amend pleas, by adding or substituting a plea of pay- 

(6) Veils, V, Secret, 2 Dowl. P. C. 447. 

(c) Pepperell v Burrell, 2 Dowl. P. C. 674. 1 Cr. M. & R. 372- 4 
Tyr. 811, S. Cp Hockley v. Sutton, 2 Dowl. P. C.700. Maclierr. Bil- 
Hog^ 3 Id. 246. 4 Tyr. 812. S. C. Nolleken o. Severn, 2 Cr. & J. 333, 
1 Dowl. P. O. 320. S. C, 

(d) Rix V. Kingston, 3 Dowl. P. C. 159. 

(e) Reg. Gen. [22] Mar. Ass. 2 W. 4. 
(/) Reg. Qen. Mar. Ass. 57 Geo. 3r 
iff) Reg. Gen, [16] Mar. Ass. 5 W. 4. 
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ment or further payment of money into Court, or of 
set-off, or both 3 the Defendant undertaking, by such rule, 
" to go to trial at the following assizes/* 

Notice of plea. q^ ^^g a pj^a, avowry, replication, demurrer, or other 
pleading, a notice must be given by the attorney or agent 
filing the same, to the attorney or agent on the other side 
{h) 3 and when a Defendant pleads a set-off, he must, with 
the notice of such plea^ deliver a full particular of such 
^"offto^e d^e- ^*"^^* ^ *^® particulars can be comprised within three 
livered with no- folios ', but if not, he must deliver such a statement of his 
tice of plea of set-off, as may be comprised within that number of folios 5 
'^ ° ' and in default of such delivery, he will be precluded from 

giving any evidence of his set-off (i). The same rale for- 
merly applied to a notice of set-off, when given at the time 
of pleading the general issue. 



« 

if 

€< 



With respect to the time for a Plaintiff' to Reply, Surre- 
Pl5ntifiF*to*Re. P^^' Surrebut, &c., it is provided (J), that he " shall not in 
ply. Surrejoin, " any ca^e be compelled to reply to, or answer any pleading 
Surrebut, &c u filed by a Defendant, until the rule day (Jc) next after the 

filing such pleading 5 nor in case such rule day shall 
happen within eight days next after the filing such 
pleading, until the second rule day after the filing such 
pleading." 

Further time to If further time to reply be required, the Plaintiff may 
^^^ ^' obtain a rule absolute for that purpose from (he JProthonO' 

tary (J), who allows such time as he thinks proper— 
generally ten or fourteen days. A rule for ten days* time, 
gives the whole of the tenth day, excluding the day of 
granting the rule (m) 5 a rule for time '^untU" a de^r flveii- 

m 

Of) Reg, Gen. [5] Aug. Ass. 38 Geo. 3. 

(i) Reg. Gen. [11] Aug. Ass. 2 W. 4. and see further as to particulars 
of Set-off, post B. 6, ch. 3. 



0*) Reg. Gen. [2J Aug. Ass. 41 Geo. 3. 

(^) As to the duration of the rule .daj, 

W Reg. Gen. Mar. Ass. 57 Geo. 3. 
(m) *- - - - _ - - 



see aoitepa* 42. 



A ft ' i^epperell, ». Burrell, 2 Dowl. P. C. 674. 1 C. M. & R. 872. S. C, 
4 lyr. 8ir, S. C. And see Reg Gen. [65] Mar. Ass. 2 W. 4» aate pa. 78 
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tioned^ includes that day (n). And a month's time means 
a lunar month (o): In default of the Plaintiff's filing a 
replication^ or other pleading, the Defendant after de- . 
manding the same (p), may sign nonpros. 

The time for a Defendant to rejoin^ rebut^ &c.^ is regu- Time for a de- 
lated by rule of Court (q), which provides "that when f«?<l"* *« '»- 
" any pleading by way of reply, or answer, or for the joining ^***°* '* ***' ^' 
of issue^ be required (r), the same shall be filed within 
e^ht days next after service of notice of the previous 
" plea^ otherwise judgment may be signed for want thereof " 
after a proper demand (p)\ 

It is not the practice of thb Court to rule a party to 
reply, rejoin^ &c. 



€( 
(t 



i) Dakins v. Wagner, 3 Dowl. P. C. 535. 
-J) Soper V. CurtiB, 2 Dowl. P. C. 237. 
ip) As to such demand, see post B. 3 ch. l./"^7/*'*v/-' . 
Cq) Reg. Gen. [j&J Aug. Ass. 38 Qeo. 8. 
(r) That is required to be filed by the defendant. See Reg, Gen. [2] 
Aug. Ass. 41 Geo. 3. 
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BOOK 2. CHAP. VIIL 

OF MAKING UP THK ISSUE. 

Maldng up the An issue in fact is not completely joined until a similiter 

^"•* is filed : but in a late case (a) where the Defendant's 

plea concluded with an ''&c./* it was considered as ii»clu- 

ding the similiter^ and was held sufficient after verdict. 

Time for join- There is no period prescribed by the rules or practice of 
iK tiie^L. t^s Court, for making up issues in law, so as to be in time 
sijEes. for argument at the following assizes {b) 5 but by a late 

rule (c) it is ordered, that '* whenever an issue in fact in 
" any personal action shall be joined eight days (exclusive) 
** before an assizes, the cause shall stand for trial at such 
" assizes." When this rule was made, the assizes were 
held at Lancaster only, and since they have been holden 
at Liverpool also, it has been considered in practice, suffi- 
cient, if the issue be joined eight days (exclusive) before 
the commencement of the assizes, at tho^t>lace where the 
cause is intended to be tried. 

If the last pleading of the Defendant concludes to the 
country, the Plamtiff may file a similiter forthwith ; and, 
if filed eight days (exclusive) before the assizes, the cause 
stands for trial, at such assizes, of course, and without 
notice of trial 3 the notice of similiter in this Court, being 
deemed equivalent to a notice of trial. 

• - 

It has been seen that a Defendant must answer the 
previous pleading, vrithin eight days after notice thereof : 
but if there should not be eight days between the filing 
of such previous pleading, and the period at which the 



^k( r^^ *■ ^*^®" «*• ^^"»» 3 '^^^ P- C- 700. 

(c)ii^^ri\^^^'' ^^t a88iEe3^ee the next Chapter. 
Kc) «eg. Gen. [U] Mar. Abs. 6, W. 4- ^ 
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issue must be joined to be in time for the following assi- 
zes, and the Plaintiff is desirous of going to trial at such 
assizes, he may file a similiter ; it being provided (d), that When a plain- 



" whenever an issue shall be tendered in pleading, by, or tiff may add a 

" on the part of the Plaintiff, such Plaintiff, may, (in case o^pi^JdJl^ 

" of the Defendant's defauK), on the last day prescribed 

" by the rules of this Court, for making up such issue in 

" time for trial, at the then next assizes (e) add a similiter to 

" such pleading, and give notice thereof, te the Defendant's 

'' attorney, or agent : but that such Defendant may, within 

'' five whole days, next a£ter such notice, strike out such 

" similiter, and ^e and give notice of a demurrer : and 

" that in case the Plaintiff shall join in such demurrer, 

"then the Defendant, his attorney, or agent, upon the 

*^ Plaintiff's entering or filing such joinder in demurrer, 

" shall be obliged to accept of notice of executing a writ ^ 

''of Inquiry, at the then next ensuing session of assizes 5 

" every such notice being given two (/) days, exclusive^ 

"before the day of executing such inquiry." 

The above rule confines to a party who is Plaintiff the 
power of adding a similiter to his own pleading : but, such 
advantage has, by a subsequent rule (g), been extended to 
a Defendant in an action of replevin. 

In making up an issue in fact, it is not the practice of 
this Court, to conclude wdth the award of venire ; though 
this must be introduced on the roll, when the issue is re^ 
corded (A). A copy of the issue is not delivered to the 
Defendant's attorney, or agent, as is required by the prac- . 
tice of the Courts at Westminster. 

(d) R^. Gen. Mar. Ass. 42, Geo. 3. * 

(e) This rule does not apply to the case of an iasue for trial before ihe 
Sberiff. 

(f) But see post B. 3, Ch. 2, for a late rule as to the notice of Inquify* 

(g) Keg, Gen Mar.' Ara. 2, Geo. 4^-«ee post B. 4, Ch. 2, on Replevin, 
{h) See post B. 2, Ch. 10. 
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BOOK 2. CHAP. IX. 

OF PROCEEDINGS ON DEMUBREB. 

Time fov filing Parties have the same time to demur^ and join in demur- 
demurrer, and ^er, as they have to plead, reply, rejoin, &c. {a) : but by a 
jom er. ^^^ ^^^ ^^^^ (referring to anodier rule which directs, that 

the notice of declaration shall contain, among other things, 
the time limited for a Defendant to plead), it is ordered, 
that '! all pleas in abatement and demurrers, shall be filed 
before, or immediately upon the expiration of such notice 
to plead 3 and if filed at any time afterwards, the Plain- 
tiff may sign judgment as for want of plea." By the 
terms of this rule its application is limited to demurrers to 
declarations; and there is no rule of Court, prohibiting the 
filing of demurrers to subsequent pleadings, at any time be- 
fore judgment. If a joinder in demurrer be not filed in 
due time, the opposite party may, after demand there- 
of (c), sign judgment {d), , 

As to a Defendant's striking out a similiter, and de- 
murring — see ante pa : 133, and, as to aPlaintiff in replevin, 
doing so— see post B. 4, Ch. II. 

When ihe De- By general rule of Lent assizes, 19, Geo. II. it is ordered 

S'to^pt'Sl *^** " "^ ^^ ^^®^ ^**®^® Defendant demurs to Plain- 
tice of Iiifuiry. " tiff *s declaration. Defendant, his attorney, or agent, 
*' shall be obliged to accept of notice of executing writ 
''of inquiry on Plaintiff's entering or filing his joinder 
<nn demurrer : and in case Defendant pleads such a 
'* dilatory plea, that Plaintiff is obliged to demur to it, then 
. '' Defendant his attorney, or agent, shall be obliged to 

(a) See ante pa. 123. as to pleading; and as to replvinfir. reioininfe&c 
see ante pa 130-131. *^ ' *' '' ■ 



ih\ Reg. Gen. [3] Aug. Ass. 2, W. 4. 

(^) See post B. 3, Ch. 1, as to such demand. 

(d) Reg. Gen. [6] Aug. Ass. 38, Geo. 3. 
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" accept notice of executing inquiry, after the filing, or 
'' entering of such demurrer : and in every case where 
''Plaintiff shall conclude to l3ie country, upon Defendant's 
" plea, and thereupon Defendant, in order to hinder the 
" trial of the issue at the ensuing assizes, shall demur in . 
''law, to tbe replication, or plea of Jnaintiff, and Plain liff 
" shall join in such demurrer, then Defendant, his attorney 
" or agent, upon Plaintiff's entering or filing such joinder 
" in demurrer, shall be obliged to accept of notice of exe- 
" outing a writ of inquiry, at the then next or ensuing 
" session of assizes ; every such notice being given by 
" Plaintiff's attorney, of the time and place of executing 
" the same six (e), days exclusive before, according to the 
" custom and practice of the Court." 

The forms of demurrer and joinder, are prescribed by Forms of de. 
the 14th general rule, as to pleading, of Hil. T. 4, W. IV., murrer & joind- 
which rules we have seen, have been adopted in this Court, ®'* 
so &r as they are applicable (/). 

The demurrer must be signed by Counsel, before it is Demurrer must 
filed (fi) : but to a joinder in demurrer, no such siimature ^ signed by 

^^ ' m r u n J • ^counsel: but 

IS necessary ; nor vnll any fee be allowed, m respect ^^^ ^he joinder, 
thereof (/i). 

In order to prevent frivolous demurrers, it has lately Matter of kw 
been provided, that " in the margin of every demurrer, *^„^bX'erted 
" before it is signed by counsel, some matter of law ia the margin. 
" intended to be argued, shall be stated ^ and if any de- 
" murrer shall be filed without such statement, or with 
" a frivolous statement, it may be set aside as irregular, 
" by the Court, or a Judge 5 and leave may be given to 
" sign judgment as for want of a plea : provided that the 

(e) By rule [4] of Aug. Ass- 2, W. 4, the notice of Inquiry must ''in 
an cases be^bttr days exclusive. See post B. 3, Ch. 2. 

(/) Forms of JDemurrer and Joinder as presctibed by the Rule, 
[To be intituled as other pleadings]. 

" The said Defendant by his Attorney," [or ** in person,** &c, or 

"Plaintiff"] "says tbattne declaration Tor "plea," &c.] is not sufficient 
in law." Shewing the special causes of demurrer, if any. 

Joinder, 

" The sud PluintifT, {or "Defendant"], says that the declaration lor 
'•plea," &c.] is sufficient in law." 

(g) Reg. Gen. Lent Ass. 19, Geo. 2. 

W Reg. Gen. [2J Mar. Ait. 4, W. 4 

m 
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**^Q^ iemuMng, itiay, ^t tbe time of tbe %rgfaAetit, 
^ insist tipdn ^tisy ittfthellr Inltltctrs 6f la^^ of ''It'hicli notice 
'' sball hare bcfen -given fio the 'Coiirt, -<»- •o^e ^f the -fudges 
•* thereof^ in Ae «8aal way <f>.** 

llus role is ^not ooinpHed With by «i ^genettkl ^statement 
in the margin (as, that " Che niatt^ts disdosed in liie plea 
'' contain no answer to the ^idticm*'); btft some special 
ground roust be stated : one point, however, is sufficient 
{ii}. What may be deemed a frivolous point, it is difficult 
to deiine (J). The consequence of Omitting the marginal 
note is, that the demurrer may -be 'Sot aside for irregula- 
rity ', bat it affords no obje^itioii 'to the demui^r being 
ai^ued (/r). 

Wli«ti joioder It is not ned^dary that issues in law should be joined, 

£''hi**tiSr*foJ (^ ^^^^^ *" **^^ *'® required to *be), -a definite period 
the assizes. befr>re the lEisdizeb, in order to be in -time for argument 
then : it is sufficient if the joinder in demurrer be filed 
at any time, provided the record be brought into the 
Frothonotary*s offii;e one day (exdusive) before the first 
day of the assises, as required by rule of March assizes, 
51 Geo. Ill (I). 

I^reparing the The Plaintiff in demurrer should prepare the record ; 

IHeord. and in default thereof, the Defendant may do so. The 

• mode of preparing, as well as the time for ordering, the re- 
cord, and bringing it to the ProthoncHary, is the s^Une, as 
in issuite in iaet (/). 

It vWis'formterly -the practice to enter on the roll, after 
thejdinderin demlirriir, a continuance by curia advisare 
vult, or several iJuch continuances, where the demurrer 
was not argued at the first assizes after issue joined : but 
dnce the 2nd geUeral pleading rule of Hil. T. 4. W. IV., 
which abolishes the entry of all continuances, it would 

(t) Reg. Gen. [1] Mta. Aw,4, W. 4. 
(m) Ross v, Robesda, 3 Dowl. P.' C . 779. 

^ii^-^K^^ CresBireU©. Crisp. 2 Id. 6^ Tyndall-fc-stfia.'©. UUetktrae, 
3 Id. ^. Lyons r. CdEen, Id. 243. 

(k) Lacey v. Umbers, 3 Dowl. P. C.'732» 
(0 See po»t pa. 143. 



(^): mi, that after tb& ^a»e 09 d^^wrer is Joifl^d. th(9 
next entry^ is %h» p4gsa§v%, wU^h ^be Pr<^4hw9t^ in- 
sert&on the rolL Where^ hpw^«^x, there isi a« issue in fact, 
as wellas iulaw* there> waati be entered, oa. therott^ m 
vssai of tbe ventre, « fenaof whiah i$ sug^^^at^ ¥etPM( (m). 

The demuxrer nnust be. Altered with th^ m«i?9l)9Ji ynnikixk Entry for argu- 
the time allowed for entering issues in fact (n) ; a94 il ^^^*' 
the Plaintiff in demurrer do not enter it, the Defendant 
nay move the Court, for judgment on the ^^cptuirer^ for 
not aet^i^ th». saoike down fox aiegument -, wi 9^^ y^- 
ment, may poroeeed to execute «a iAquky, if oiKe he U^Q^s- 
aary; if not, Ux execution (0)^ 

Before t^ day fixed far argument {p}, the ]%daliff in Prdparing paper 
demurrer must prepare two demurrer or paper ly)Qk8, one '**^**' 
to be delivered to his Counsel, and the otiier to the junior 
Judge 5 and the Defendant in demurrer, should «l3o pre- 
pare one paper hook for his Counsel, and another for the 
senior Judge (q\. These books are merely copies of the 
proceedings, as entered on the record ; but when the d^ 
murrer is to part only of the declaration, or other pleading, 
those parts only of the pleadings to which the demurrer 
relates, should be copied into the demurrer books ; and if 
any other part be copied, the Prothonotary will no) allow * 
the costs thereof, on taxation, either as between party and 
party, or attorney and client. The matters to be argued, 
should he stated in the margin of the Paper Books. 

No time is prescribed by rule of this Court, for de- Delivering pa- 
firermg the paper books to the Judges; but by analogy per books to the 

juQffes* 

(20 See poet m. 143 ; but see Ohitty's forms to Archb. Pr. 359-360. 

(m) Award of Venire after istues in law and fact* 

** Therefore for trying the issue above joined between the said parties, 
"whereupon they nave put tbemselves upon the Countrj, thp Qher^ 
"of the County aforesaicf, on the day of in the year of Lord 
''according to the form of the statute in such case made and provided, is 
"commanded, that be cause to come, &c. [ooneludc 09 in the farm h^ the ' 

sert Chapter'], ' ' - 

WhereoneDefendant has pleade4 to issue, and th^ Qth^r 49W^T^^'~' 
Bee fofm of Vemre, Lee's Dictioo^y of Pr. p^ n7^« 

(n) Evani? Pr. 89- 

(0) Id. 90. 

(p) Post pa. 13 8 

(q) Evans* Pr. 89. 
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to the practice of the Courts at Westminster, as established 
by a late rule, it may be proper to deliver them, if prac- 
ticable, four clear days before the day fixed for argument. 
If either party neglect to deliver his demurrer books, the 
other party should deliver them for him, and will then 
be entitled to judgment, otherwise the cause will be struck 
out of the papery and if the demurrer^books be delivered 
without a proper joinder, the Court wiU not hear the argu- 
ment (r). 

Wbere there When there are issues both in fact and in law, the 
Md &X*wWch I*laintiff may try either issue first, at his election : but it is 
to be. tried first, often advisable to determine the demurrer first (s) 3 and 
although in ordinary cases, a Plaintiff has this election, yet, 
if the Court see that the ends of justice wiU be better 
attained by determining the issue in law first, they will 
postpone the trial of the issue in fact {tj. 

The argument. The argument generally takes place before the junior 
Judge, sometimes in Court, but more frequently at the 
Judges* lodgings ; and one Counsel only, on each side, is al- 
lowed to argue (u). It is not the practice of this Court to 
move for a concilium. The Judge fixes the time of argu- 
ment without motion -, and as soon as fixed, notice of the 
time and place of argument must be given to the opposite 
• party (u). 



Amendment. 



Judgment. 



The pleading demurred to, will be allowed to be amend- 
ed at the time of the argument 3 and, under special 
circtunstances, even after judgment (v). 

If there be no ailment. Counsel moves for judgment, 
as of course (w) 3 an3 on the decision of the demurrer, 
judgment is ordered to entered, for the Plaintiff, or Defend- 
ant, as the case may be (x). If the* Plaintiff in the cause 
succeeds on demurrer^ the judgment is either interlocutory, 
or final, according to the nature of the action, as in the case 

(r) Abraham v. Cook, 3, Dowl. P. C. 215. Howortih v, Hubberstr, 
Id. 457. 
(s) See 2 Saund Rep. 30O, [n. S.] 

(t) Burdett Bart. v. Colman. Same o. Earl Moira, 13 East. 27. 
M Evans* Pr. 89. 

(t>) Atkinson ©. Bayntun, 1 Bing. N. G. 740. 
(to) Arch. Pr. [by Chitty] 655. 
(r) &ee Tidd's l>r. [9th Ed. J 740. 
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of a judgment by default When finals an execution may be 
issued^ as in other cases of causes entered for trial (y) : 
and, when interlocutory^ an inquiry must be executed^ or 
the Plaintiff must proceed to compute before the Protho- 
notary. But judgment for the Plaintiff on demurrer to 
a plea in abatement is not finals but only a respondeat 
ouster (2). 

By the law amendment act (a) it is provided, that where (^ti. 
judgment shallr be given either for or against a Plaintiff or 
Demandant^ or for or against a Defendant or Tenant, upon 
any demurrer joined in any action whatever, the party in 
whose favour such judgment shall be given, shall also have 
judgment to recover his costs^ in that behalf. 

(y) See post B. 5, Ch. 22. 
(z) Tidtfa Pr. [9th Ed.] 740. 
(a) 3 & 4, W. 4, c. 42, s. 34. 
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BOOK 2. CHAP. X. 

OF PBBPABINO TBB BBCOllD FOB TBIAI< OB ABetflfBMT 

AT TriB AflSt2£8 (d). 

By whom the Poimerly, the I'dcords of issues for trial at an assizes^ 
^oOT 18 pre- ^^yg prepared by the Prothonotary 3 but the increase of 
business rendering this inconvenient^ it is provided by 
rule of Courts that all records of issues in law^ or in 
fact, to be entered for argument or trials and also the 
paper books of such issues in law, shall be drawn up and 
engrossed, by the attorney, or agent, entering the same — 
who shall be allowed for preparing the same, four pence 
per foHo, to be deducted out of the antient fee of eight 
pence per folio, payable to the Prothonotary at the time 
of entering such records for argument or trial ; and where 
any such cause shall be settled after the record shall have 
been enrolled and before the same shaU be entered for 
trial or argument, the attorney, or agent, preparing such 
records, shall be allowed a fee of four pence per folio, 
payable by the party liable to the costs in such cause (Jb), 
The proper party to prepare the record is the Plaintiff, 
if he bring on the cause for trial 5 or the Defendant, if the 
cause be brought to trial by proviso ; but, in replevin, as 
both parties are actors, either of them may prepare it. 

Ordering the Previously to enrolling the record, the party must order 
the same at the Prothonotary' s office ; which is done by 
entering in a book kept there, for that purpose, the name 
of the cause, and the number of its entry in the Impar- 
lance book* 



(a) Ab to preparing records in actions to he tried before the Sheriff, &c. 
— *ee post B. 5, Ch. 10 : and as to the records of this Court, in creneraL 
see ante pa. 45. •» o — » 

(ft) Reg. Gen. Mar. Ass. 61, Geo. 3. 
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Hie time for ordering the records waa formerly regnlftted y^i^^^ V^*^' 
by the return of the procese^ whereby the action wae com- "^ ^' 
menced 5 or (which is the same thing)^ the first day for 
ordering the records used to be the last,- for making up the 
iuae in time for trial : thus it was provided^ by rule of 
Court (c), that on writs returnable in die months of Febru- Fonner practice 
ary and March^ July and August^ (where the-issues had been 
joined between such returns respectively, and the then next 
assizes)^ the records were to be ordered for trial, at least 
ieten whole days before soch assizes ; and, in all other 
cases, at least fourteen days, before the assizes at which 
the cause was intended to be tried. Although, by this rule it 
wonld seem to have been peremptory on a party, to order 
the record 7 or 14 days at least; before the assizes, yet, in 
practice, the record has been permitted to be ordered at 
any time before the day preceding the first day of the 
assizes. * 



By the abolition of the return days in process for the P'«wnt prac- 
commencement of personal actions, the above rule is be- ^' 
come inappHcable^ and according to the present practice, I 

the time for ordering the records is as follows, viz. : — on 
the fifteenth day (exclusive)' before the Lancaster or Liver- 
pool assizes, in all cases where the issues shall be joined 
before or on that day 3 and, in aU^'otiier cases, on the niHth 
day (exclusive) before the assizes (d). 

The Prothonotary provides parchment rolls, for the How the Re- 
attorney, or agent, applying for the same, at the several cord is prepared, 
periods appointed for ordering the records, but not sooner 
(e). The pleadings must be copied verbatim, to the end 
of the issue ; and when one or more of several FlaintifiTs 
or Defendants may have died, after issue joined, and be- 
fore trial, and the cause of action survives, a suggestion of 
the death is filed with the Prothonotary, and entered on the 
roll (/). The record concludes with an award of the writ 

(e) R^. Qen. [4] Aag» Aw. 41, Geo. 8. 

{d) The days for ordering tKe records are always stated in the Assise 
circuJur, issued from the Prothoootary's office. 

(e) Rag. Gen. Mar. Ass. 51, Geo. &. 

(f) As to the propriety of this entry before irial-'4»^ Rex 9. Cohen, 
1 Starkie's Rep. 51 1. An eminent miUt obMtvci, thai tfaa prap«r tune 
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of venire fadas juratores — a forth of which is giren below 
(g). Formerly such writ was dated on the last day of the 
preceding assize^; and the practice then was^ to add the 
award of it^ at the time of engrossing the record : but as the 
venire is now required to be dated on the day before the 
following asidzes (k), it would seem to be improper to in- 
troduce such award until that day. 

Both sides of the parchment may be written upon j and 
when the pleadings in more than one action are engrossed 
on the same parchment, a space should be left between 
each action, for the enrolment of the judgment^ which is 
afterwards added by the Prothonotary. 

Rules of HiL T. In preparing the record, it will be proper to attend to the 
to^^Re***^ general pleading rules of the Courts at Westminster, of 
* Hil. T. 4, W. IV., by which it is provided, that " every 
declaration, and other pleading, shall be entered on the 
record made up for trial, and on the judgment-roll, under 
the date of the day of the month and year, when the 
same respectively took place, and without reference to 
'' any other time or date, unless otherwise specially order- 
ed by the Court, or a Judge.*' That '' no entry shall be 
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for Buggestinff a death, is at the^sommencement . of the pleading next 
afterwards: SeeChitt. Gen. Prac. Vol. 3, part .6, pa. 768: ano^see a 
concise form of such suggestion. Id. pa. 70i : see also, forms, 2 diitt. 
on pleading, [eth Ed.] pa. 15; and Qiitly'sCoL Stat. Tit. Abatement, 
pa. 2. [note e.] 



Q)p) Award of Fenire. 

Therefore, on the day of 

in the year of our Lord [the day next preceding the fint 

day of the Lancaster or Liverpool Assizes unless they begin on a 
Monday, and then on the Saturday preceding'], aceordiiu^ to the form 
of the statute in such case made and provided, the Sheriff of the 
County aforesaid, is commanded, tbat he cause to come before the Justices 
of the Lord the King, of his Court of Common Pleas for the County 
Palatine of Lancaster, at Lancaster, lor "Liverpool**], on the da^ u 
instant, being the first day of the next general Session of Assises 
here [or if at Liverpool ** there "j to be holden, twelve, &c. by whom, 
&c. and who neither, &c. to rec<^;nise, &c. because as well, &c. 

Note. For the variations where there are several issues in fioLct— or where 
several defendants have pleaded separately — or where some of them have 
suffered Judgment by default, &c., &c. ; see Chitty's forms to Arch. pa. 
116 & seq. Tidd*8 Prac. forms pa.281 & seq. and where there are iwQM in 
law and fact, see ante pa. 137. 

(A) See Stat. 4 & 5 W. 4» c. 62, s. 83. 
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" made on record^ of any warrants of attorney, to sae or 
"defend :*' nor " shall any entry of continuances by way of 
" imparlance^ curia advisare vult,vicecames non misii breve,. 
" or otherwise, be made upon any record^ or roll^ whatever^ 
''or, in the pleadings, except thejurataponiiurin respectu, 
" which is to be retained (i)." And that " the entry of pro- 
''ceedings on the record for trials or on the judgment-roll, 
''(according to the nature of the case), shall be taken to 
" be, and shall be in fact, the first entry of the proceedings 
" in the cause, or of any part thereof, upon record ; and no 
"fees shall be payable in respect of any prior entry made, 
" or supposed to be made, on any roll or record whatever." 

The engrossment of the records is required, by Rule when the rei- 
of Mar. Ass. 51 Geo. 3. to be brought into the Protho- co'd» ""»* he 
notary's office one day (exclusive) before the first day of pro"thoLtoy. 
the assizes, at which the causes are intended to be entered 
for trial, or argument. 

As to annexing particulars of demand, and set-off, to the 
record— see post B. 5, Ch. 3. 

(t) The entry of &e jurata is only applicable to the Courti at Weat- 

minster. 
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BOOK 2l CHAF. XL 

or NOTKC£ or TBXAI. FOB THK A8SIZS8 (o) ; AHBl OF 



Notice of trial, We k&ve Seen diat wlieaever an issae in fact, in any 

when it ^ - J > J 

cewary. 



wnen it u no- pQpg0|^ acticw, is joined eight da3r8 (exdusive) befinne 



an assizes^ the cause stands /or trial at such assizes (6) 
and this it does^ of eourse^ and without notice : but, ^'tf'ilie 
" cause be not tried at such assizes, the Plaintifr, or the De* 
" fendant if hebringsit on by propho, sAoM give eight days* 
Wliat notice to « (exclusive) notice of trial, previous to any subsequent 
din£y*M8e8.**'' " assizes (c) :" and notice of trial for such subsequent as* 
sizes, would seem to be necessary, even though the Plaintiff 
has given a peremptory undertaking to try {d) 3 or the trial 
has, by rule of Court, been put off (e), or fix^ fur a <:ertain 
day (f). It is also prudent to give notice, where the 
cause has been made a remanet (£), 

MontVs notice Where a term's notice of trial is necessary by the prac- 
when required. ^^^ ^£ ^.j^^ q^^^ ^^ Common Pleas at Westminster, a full 

four weeks* notice must be given in this Court (A). The 
Court of Common Pleas at Westminster requires a term's 
notice, where no proceedings have been taken in the cause, 
for four terms, exclusive of the term in which the last 
proceeding was had ; and, as to what is deemed such a 
proceeding as will dispense with this notice — see 1 SelL 
408. Arch, (by Chitty) 269-270. Tidd's Pr. (9th Ed.) 766. 

(a) Ab to notice of trial before tlie Sheriff, Sec, nnder tiie statute 4 
and 5, W* lY., c, 6*2, a. 20— eee poat B. 5» Ch. 10. 

(6) Ante pa. 132. 

(e) Reg. Gen. [14j Mar. Ass. 5» W. 4. 

Id) Ifield V. Weeks & ano., 1, H. B. 222. 

fe) Jacks v. Ma/er, 8, T. R. 245. 

r/) Ellia V. Truster, 2. Bl. Hep. 798. 

C^) See Gains v. Bilson, 4> Bing. 414. Jacks v. Mayer, nq>ra, and 
Shepherd ». Butler, 1, D, & R. 15. Ham r. GrM^* 9 I<*- 126. 6, B. 
is C. 125, S. C. 

(A) Reg. Gen. [14] Mm. Ass. 6, W. 4. 
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TlieTii^,1ioi;veT«T^ TeqiHting a term'« notioe^ only •extends 
to velniltany delays of the Flamtiff^ emd does not apply> 
where the proceedings have been stayed^ at the Defendant's 
reqaest^ or by injunction, or agreement ; nor does it ex- 
tend to a notice of trial by proviso (i). 

There is no irvle of this Court regulating the time for Short notice, 
ginng 3hort notice of trial ; but^ as in the Courts at West- 
mmster, the time for giving such notice,, in a town cause, 
is tiBO dat^Sy one exclusive, and the other inclusive ; so by 
analogy to that practice, two days* notice before the as- 
sizes, is considered sufficient in tl\is Court. If, how- 
ever, the FLaintiff is prevented from giving the full notice, 
by the Defendant's proceeding, a lesd time may be deemed 
safficient (/)• 

No particular form of notice of trial is prescribed ; but Contenti of no* ' 
the notice jisually states, that the cause will be tried at ^*^' 
the next assizes^ to be holden at Lancaster, or Liverpool^ 
as the case may be : and when this is misstated, the notice 
will be insufficient, if the opposite party be misled by it (k). 
When some of the Defendants have suffered judgment by 
default, the notice should be^ that the bsues wiU be tried^ 
and 'the damages assessed. 

The notice must be given to the Defendant, or (if of a To whom given, 
trial by proviso), to the Plain tifif, where the parties defend or 
sue in person } and tothe attorney, if they defend or sue by 
attorney ; or when the attorney does not reside at Preston^ 
to his agent there ; and, if several attorneys defend sepa- 
rately, notice must be given to each. 

There is no notice of trial by continuance, in this Cou^: Comtennand 
nor is there any time limited by the rules or practice of 
the Court, for giring countermand notice, so as to protect 
the party giving it, against his adversary's costs of the day : 
but the notice of countermand, must be reasonable ; and 
what is such, will depend upon the circumstalices of each 



(0 Theobald p. Crickmore, 2, B. & Aid. 594. 

0) LawBon v. Robinson, 2, Dowl. P. C. 69. 3 Tyr. 490, S. C. 

ih) Cross 0. Lang, I, Dowl. P. C. 342. 
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case (I). A Defendant who is under terms to accept shar% 
notice of trial, is notwithstanding, entitled to full notice of 
countermand (m). 

Towhomgiveo. In the Courts at Westminster, it is expressly provided^ 
that countermand of notice may be given either in town or 
country (ti) -, and, by analogy to that practice, it would 
seem to be sufficient in this Court, if countermand be 
given either to the agent at Preston, or to the attorney 
residing elsewhere. If no attorney be employed, counter- 
mand notice must be given to the party himself. 

Consequence of Where no. notice of trial, or an insufficient one, has been 

MtiwlSftrUa! &^^^' ^^® verdict will be set aside, without an affidavit of 

or countermand merits (o), provided the irregularity be not waived by 

defending the cause on the tried (p) -, and when notice of 

countermand is not given, or is insufficient, the opposite 

party may mcve for costs of the day (Q. 

[/) See farther on this subject, post B. 5, Ch. 12, on Costs of the day. 

[m) Kingo. Jones, 1, Dowl. P. C 640. 1, Cr. & M. 71, S. C. 

r») Rule of Hil. T. 2, W. 4. 

[o) Williams o. Williams, 2, Dowl. P. C. 350. Grosjeano. Manning, 
2, Cr. & J. 635. 2 Tyr. 725, S. C. Kerry r. Reynolds, 4, DowL PTc. 
234. 

(p) See Fraas v. Paravicini, 4,' Taunt. 545. Doe dem. Antrobns o> 
Jepson & an. 3, B. & Adol. ¥32. 
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BOOK 2. CHAP. XII. 

OF PBOCURINO THE ATTENDANCE OF WITNESSES 3 AND 
TH£ ADMISSION OF DOCUMENTS. 

SECT. 1. 

The ordinary process for compelling the attendance of Snbpona. 
witnesses, is by writ of Subpcena ad iestyicandum^ and when 
the witness is required to produce documents^ a duces tecum 
danse is inserted in the writ. Forms of such writs are 
subjoined (a). 

The subpoena is made out by the party, signed by the lasuing, tette, 
Prothonotary, and afterwards sealed, on a docket ob- "^ f®*"™- 
tained from the Cursitor. It is tested in the same manner 
as a writ of Summons, and (if the witness be required 
to attend at the following assizes), is returnable on the 

(a) Subpcma ad testificandum on a trial at the Assizes. 

fftOiam the Fourth, &c., to t greeting : We command and firmly 
enjoin you and every of you, that ail other things omitted, and every 
excuse set apart, you and every one of you be in your own proper persons 
before our J^istices of our Court of Common Pleas for our Coun^ pcdatine 
of Lancaster, at Liverpool for Lancaster'l, * the first day of the next 
General Session of Assizes there to beholden, '*{ to testify and speak the 
troth in a certain matter of controversy in our Court, oefore our said 
Justices, depending undetermined between A. B., Plaintiff, and CD., 
Defendant, m an action on ])romises {ovj ** of debt," or as the case may 
^e] on the part of the said Plaintiff lor "Defendant"]: And this you are not 
to omit, nor an^ of you is to omit on pain of one hundred pounds. — Witness 
[the chief Justice of this Court"] at Lancaster, t the &y of [Me day 
ofissutMff]* ^ ^® 7®^ of our Reign. £. F., Attorney. Clarendon. 

f The names of fdur witnesses may be inserted ; and the writ is usually 
inued with a blank for the names ; but see infra note (d). 

X When the Subpcena is issued during the assizes, instead of the words 
between the asterisks, say " immediately on sight of this writ;" and teste 
tile writ at Liverpool, if issued during the assizes, there. 



Subpcena duces tecum, on a trial at the Assizes. 
WVliam, the Fourth, &c., \as the last form, to, and including, the word 
iegtify, " then proceed as follows :"] all and singular those things that 
you or any of you shall know concerning [here state particularly the 

N 



u 
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PROCURING THE ATTENDANCE OF WITNESSES. 



Service and 
teader of ex- 
penses. 



first day of the assizes ; but if issued during the assizes, it 
is returnable immediately. It must " name the assizes 
" either at Liverpool or Lancaster, as the case may be, at 
" which attendance is to be given" (6). When the witness is 
required to attend on the trial of an issue^ or on an inquiry 
of damages, before the Sheriff, the subpoena is returnable 
at the time and place stated in the notice of trial, or in- 
quiry. Four witnesses may be named in one subpoena -, 
and it is usual to insert their names after it is issued (c). 

A copy ((f) of the writ must be delivered to each witness 
personally 3 and the writ itself must be shewn to him, at 
the same time, whether the witness requires its production 
or not (e). Personal service cannot be di^^ised with 
on account of the difficulty attending it, unless, per- 
haps, where it ia manifest that the witness keeps out of 
the way to avoid service (/). At the time of service, a 
sum should be tendered to the witness sufficient to cover 
his ''reasonable" expenses, having regard to fab '' counten- 
ance or calling," " the distance," (g) and the particular 

cfoewlMii^ll to be produced, thuB^ftur intUmce, <* the last will and testament 
of M. T , late of R., in the County of L., deceased 'H in our Court 
before our said Justices to be alleged : and then and there bring with 
you §, and shew before our said Justices the said \l(ut will and tetteament] 
on the trial of a certain matter of controversy in our Court before our 
said Justices depending undetermined, between A. B., Plaintiff, and 
C. D., Defendant, in an action of trespass Tor as the case mcty he"] on 
the part of the said Plaintiff [or. Defendant]: And this you are not to 
omi^ nor any of you is to omi^ on pain of one hundred pounds. — Witness 
la* in the last form]. £• F., Attorney. Clarendon. 

I The writ cannot be issued with a blank for the description of the 
documents. 

S A celehrated writer suggests the propriety, of introducing a clause 
requiring the witness to search for, as well as to bring with him, the docu- 
ments : See Chitt. Gen. Prac. Vol. 3, part 6, pa. 629 : and the form of 
Subpoena there suggested. 

{b) See the order of ihe King, of the 25th June, 1835, for holding the 
Assizes at Liverpool as well as Lancaster, ante pa. 39. 

CcJ Wakefield jp. Gall, Holt's Rep., (N. P.) 526. 

Cd) Although it is the practice to issue the subpcena with a blank for 
the names of the witnesses, yet it is proper to insert all their names, 
before any one is served, otherwise, it might be difdcult to obtain aa 
attachment for disobedience ^ but see Wakefield v. Gall, supra, 

Wadsworth c. Marshall, 




. \9) Stat. 5 Elii. c. 9, s. 12. And see Tidd's Pr. (9th Ed.) 806, & 
Ashton t. Haigh, 2 Chitt. Rep. 201. 
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circumstances in which he is placed (h). The table of 
allowance^ stated va. a subsequent chapter (i), may serve as a 
guide, as to the proper sum to be tendered. But, as by 
the practice of the Courts at Westminster, no conduct 
money is required in a town cause, when the witness re- 
sides in London (j), though it is usual to give him one 
shilling, with his subpoena 5 so, it would sean to be sufii- 
dent to give one shilling only, in the case of a witness who 
resides at the assize town. 

The subpoena must be served a reasonable time before ^^ whattime to 
the trial, to enable the witness to attend (k) : but, sub- be served, 
pcenas ought not to be taken out, too early -, for if so, and 
they become useless, by countermand, 6r otherwise, the 
costs thereof will li6t be aHowed — at all events, as against 
the opposite party. In practice it is considered not un- 
reasonable to subpoena the witnesses, at any time within a 
fortnight before tiie assizes, provided the issue be joined : 
hut there may be cases requiring the service of subpoenas, 
at an earlier period (IJ. 

Hie process of this^ Court, being operative only when Where served, 
executed within the County, much inconvenience was for- 
merly felt, for want of a power to compel the attendance 
of witnesses, who resided out of the jurisdiction -, but this 
inconvenience, has been remedied by the statute 4 and 5, W. 
IV., c. 62, s, 29 (m), which provides ** that the service of Service in any 
'' every writ of subpana, hereafter to be issued out of this ^toi England 
" Com, and served upon anyperson in any part of England ^' ^''^*- 
" or fFales, shaU be as valid and effectual in law, and shell 
" entitle the party suing out the same, to all and the like 
" remedies by action, or otherwise, howsoever, as if the 
''same had been served within the jurisdiction of this 
" Court : and in case such person so served, shall not ap> 
''pear according to the exigency of such writ, it shall be 
"lawful for the same Court, or one of the Judges thereof. 



(h) Dixon v. Lee, 3 Dowl, P. C 259. 
ft) See poet B. 5, ch. 22. 
( i) JacoD r. Hungate, 3, Dowl. P. C. 456. • 
m See Tidd'8 Pr. (9th Ed.) 806/ 
(0 See post B. 5, ch. 12, on costs of the d&y. 

(m) See also Stat. 1 W. 4, c. 22, as to the examination of witnesses on 
interrogatoiies : and see post pa. 156. 



160 PROCURING THE ATTENDA17CE OF WITNESSES. 






i€ 
€C 
i€ 
€€ 



upon oath or afBrmation^ to be taken m open Conrt^ or 
upon an affidavit of the personal service of such writ^ to 
'^ transmit a certificate of such default^ under the hand of 
^' oneof the Judges of the same Court, to the Court of Eang's 
Bench in England : and the said last-mentioned Court, 
shall and may thereupon proceed against, and punish by 
attachment, or otherwise, according to the course and 
practice of the same Court, the person so having made de- 
^* fault, in such and the like manner, as they might have 
'^ done, if such person had neglected or refused to appear 
^' in obedience to a writ of subpoena, issued to compel the at- 
SSSsmce wi**" ^' tendance of witnesses, out of such last menticmed Court : 
writs of Sub- '^ provided always (/) , that the Court of King*s Bench shall 
poina served out « not in any case proceed against, or punish any person, nor 
tobet^endOT^^to " ^^^ ^^7 ®^^^ person be liable to any action, for having 
witnesses. ." made default by not appearing to give evidence, in obe- 
dience to any writ of subpoena, or other process, for that 
purpose, issued under the authority of this Act, unless it 
shaU be made to appear to the Court, that a reasonable 
and sufficient sum of money (m) to defray the expenses 
" of coming and attending to give evidence, and of retum- 
^' ing from giving such evidence, had been tendered to sach 
'^ person, at the time when such writ of subpoena was 
" served upon such person/* 



ie 



When the Wit- When the witness is a prisoner, in the gaol at Lancaster, 

uess is in gaol, whether imdcr the process of this or another Court, the 

wTatteKe! Practice is, to bring him into the Court there, (which is 

' attached to the gaol), by a rule for that purpose, granted 

on motion: and on such rule being delivered to the 

gaoler, he attends with the witness. How the Court may 

deal with a similar application to bring a prisoner from 

Lancaster, to give evidence at Liverpool, is not quite 

clear : but perhaps the same distinction may be laid down, 

as in the case mentioned in Barnes's notes (n), which was an 

application to the Court of Common Pleas at Westminster, 

in the matter of George and Brown, two prisoners in the 

fleet, the former detained there, by mesne process of the 

Common Pleas at Westminster, and the latter under an 

(T) Sec 80. 

fm) See ante pa. 149. 

CnJ See Tidd^ Pr. (9th Ed.) 348. 
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execution out of the Exchequer, and where it was held that 
George might be brought up by rule -, but Brown could 
not be brought up, without a writ of Habeas Carpus, When 
the witness is a prisoner in any other gaol, he must also 
be brought up by Habeas Corpus (o). 



SECT, 2. 
PEOCUBIKQ THK ▲OMISSION OF DOCUMJEKTAEY EVIDBNCS. 

Several provisions have lately been made for the purpose The Judges of 
of lessening the expence of proving documents, or copies *^ ^*SfJ!i' 
of them 5 and it is enacted, by statute 4 and 5, W. IV., c. Kdw' touching 
62, 8. 17, ** that it shall and may be lawful for the Judges the admission ot 
"of this Court, for the time being, or any two of them, ^^^^ 
"from time to time to make such orders, rules, and regu- 
" lations touching the voluntary admission, upon any ap- 
" plication for that purpose, at a reasonable time before the 
" trial of any action, of one party to the other, of all such 
" written or printed documents, or copies of documents, as 
" are intended to be offered in evidence on the said trial 
" by the party requiring such admission, and touching the 
" inspection thereof before such admission is made ; and 
"touching the costs which may be incurred by the proof 
" of such documents or copies on the trial of the cause, 
" in case of the omiiting to apply for such admission, or the 
"not producing of such documents or copies for the pur- 
"pose of obtaming admission thereof, or of the re&sal 
"to make such admission, as the case may be, and as 
"to the said Judges of the said Court for the time 
"being, or any two of them, shall seem meet." 

But independently of the power given by the above Act, Recent Hules 
this Court has made severed general rules, touching the wjatpg to ad- 
«imi«don of documentary evidence :-thu8, by rules .61 TcZ'nS^ 
and 52 of March assizes, 2, W, IV., it was provided, that evidence, 
the expense of a witness, called only to prove the copy of 

(o) See 44 Geo. 3, Ct 102 : and as to the proceedings under this Act 
m Tidd's Pr.(9th Ed.) 809-10. Starkie on JByid. vol. 1, pa. 112.113. 
ArcL Pr. (by Chitty) 298. 
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any judgment^ writ^ or other public document, should not 
be allowed in costs^ unless the party calling him, should, 
within a reasonable time before the trial, have required 
the adverse party, by notice in writing, and production of 
such copy, to admit such copy ; and unless such adverse 
party should have refused or neglected to make such ad- 
mission. Nor should the expense of a witness, called only 
to prove the hand-writing to, or the execution of, any 
writteninstrument stated upon the pleadings, be allowed un- 
less the adverse party should, upon summons before one of the 
Judges of this Court, a reasonable time before the trial, 
(such summons stating therein, the name, description, and 
place of abode, of the intended witness), have neglected 
or refused to admit such hand-\^Titing, or execution 3 or 
unless the Judge, upon attendance before him, should in- 
dorse upon such summons, that he did not think it reason- 
able to require such admission. 

These rules, which were confined to the admission of 
such d^ocuments as were of a public nature, or stated 
upon the pleadings, have been since altered ; and the prin- 
• ciple extended to all documents, whether of a public or 
private nature, and whether stated upon the pleadings or 
not. 

Rule of Mar. By rule (4) of March assizes, 4, W. IV., it is ordered, that 
Ass. 4. W. 4. (t gitjjgp ^^j^y ^^.gp p]^ pleaded, and a reasonable time 

" before trial, may give notice to the other party, or his 
" agent, in the form annexed (p), or to the like effect, of 
'^ his intention to adduce in evidence, certain written or 
'* printed documents 5 and unless the adverse party shall 
"consent, by indorsement on such notice, within forty- 

(p) Form of Notice referred to. 

In the Oommon Pleas at Lancaster. 

A. B. V. C- D. 
Take notice, that the Plaintiff [ or. Defendant] in this cause, proposes 
to adduce in evidence the several documents hereunder specified; aiH that 
the same may be inspected by the Defendant {or, Plaintiff] his attorney or 
agent, at on , between the hours of ; and that the 

Defendant [or. Plaintiff] will be required to admit that such of the said 
documents as are herein specified to be originals, were respectively written, 
signed, or executed, as they purport resj)ectively to have been : that such 
as are specified as copies, are true copies : and such documents as are 
stated to have been served, sent or delivered, were , so served, sent, or 
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eight bours^ to make the admission specified^ the party 
requiring such admission^ may call on the party required, 
" by summons^ to shew cause, before a Judge, why he 
" should not consent to such admission^ or in case of re- 
" fiisal^ be subject to pay the costs of proof 5 and unless 
'^ the party required, shall expressly consent to make such 
'' admission^ the Judge shall, if he think the appHcation 
''reasonable^. make an order that the costs of proving any 
'' document specified in the notice, which shall be proved 
*' at the trial to the satisfaction of the Judge, or other pre^ 
" siding officer, oerti^ed by his indorsement thereon, shall 
'' be paid by the party so required, whatever may be the 
'' result of the cause/' '' If tiie Judge shall think the ap- 
''plication unreasonable, he shall indorse the summons 

deliyered, respectively ; saying all iuat exceptions to the admisaibility of 
aU Budi documents as evidence in tnis cause. Dated, &c. 
To E. F , attorney or agent G. H., attorney for Plaintiff 

for Defendant [or, Plaintiff.] • [or. Defendant,] by his agent. 
[Here describe the documents j the manner of doing which may be asfoUows:"} 

Originals, 
Description of the documeiits. Date. 

Deed of Covenant between A. B. and C. D. 1 ,„. t-«.,«-., iaoq 

first part, and E. F., second part / iBt January, 1828. 

Indenture of Lease from A. B. to C. D Ist February, 1828. 

Indenture of Release between A. B. CD. first part, &c 2nd Februiry, 1828. 
Letter— Defendant to Plaintiff /.....Ist March, 1828. 

'^^'^nfJi^^r^iTvT.l^:.:} l.t January. 1828. 

Bill of Exchange for £100. at 3 months, S 

drawn by A. B. on and accepted by C, D. V 1st May, 1829. 

indorsed by E. F. and G. H ) 

Copies. 
Description of documents. Date. Original or duplicate, 

served, sent, or deli- 
vered, wheny how, 
and by whom. 

*rr ?LrW"x':'..t..^:}»'' j«"-y. >«». 

Letter— Phdntiff to Defendant, Ist February, 1828. {fnS*F4SrMy'^828! 

r Served 2nd March, 

Notice to produce papers Ist March, 1828. < 1828, on Defendant's 

(, attorney by E.F.of 
Record of a judraient of the 1 
Court of C« P. L. in an > Aug. Ass. 4th W. 4th. 

action J. S. v. J. V.. J 

Letters patent of King 1 
Charles 2nd in the RoUs >l8t January, 1680. 
chapel.. J 
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'* accordingly } and he may give sadi tiine for inquiry or 

" examination of the docaments^ intended to be offered in 

'* evidence^ and give such directions for inspection and 
ezanunation^ and impose such terms npon tie party re- 
quiring the admission, as he shall think fit." ''If the 
party required shall consent to the admission, the Judge 

" shafl order the same to be made/* " No costs of pro- 
ving any imtten or printed document shall be allowed 
to any party, who shall have adduced the same in evi- 

" dence, on any tiial, unless he shall have given such notice 
as aforesaid (r), and the adverse party shall have refused 
or neglected to make such admission ; or the Judge shall 

" have indorsed upon the summons, that he does not think 
it reasonable to require it«'* ."A Judge may make such 
order as he may think fit respecting the costs of the 
application, and the costs of the production and inspec-* 

" tion j and in the absence of a special order, the same 

" shall be costs in the cause." 

P'oc««!^ ^' "^^ mode of proceeding under the last mentioned rule, 
^* is, in the first place, to give notice to the opposite attor- 
ney, or agent, of the documents proposed to be adduced 
in evidence, and required to be admitted. When the docu- 
ments are few, it is usual to describe them, in the body 
of the notice ; but, if numerous, the better way is to state 
them, in a schedule, as prescribed by the rule. 

At what time Such notice ought not to be given before plea 5 but may, it 
adndt*^oi5d be ^ould seem, be given before issue joined; and must be given 
given. a reasonable time before the triaL What is a reasonable 

time> depends upon the circumstances of the case. In 
general, however, about a fortnight before the assizes, is 
considered reasonable ; and the application should not, in 
ordinary cases, be made at an earlier period : for if so, 
the costs thereof might not be allowed. 

(r) Althouf^h it ma^ seem unreasonable to apj^ly for the admission of a 
document which is denied b^ the pleadings, yet, it appears to be neceflsar? 
to do so, in order to entitle the party to ihe costs of proving such 
document. See Arch, (by Chitty) 273. But as the object of ihis rule 
is to save the ezpeuce ot proving documents, whencTer the exp«aoe of 
such proof would be less than that of applying for an order to aainit, the 
latter course ought not to be pursued, as the Prothonotasy will not allow 09 
taxation, more than the costs of the most economical mode of obtaining 
the evidence. 



J 
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48 hours (allowed by the rule) after the iiuipection inapeetion of 
of the documents, be insufficient to enable the j«rty to Ae docomenti ; 
determine, whether he will admit them or not. he may' on ^e to^. 
24)plication to a Judge, get further time for inquiry or uder. 
examination -, and the Judge may also gi^e such directions 
for inspection and examination, add impose such terms 
on die party requiring the admission, as he shall think fit. 

If consent to the admission be given, such consent is Coment to ad- 
usually indorsed on the notice 3 and it is advisable to ob- «"* «* notice, 
tain a Judge*s order to admit, which is procured on an 
affidavit of the consent being given («). 

"Where due notice shall have been given- of a party's Rule to shew 
" intendon to adduce in evidence, any written or printed ^fo^s^^d 
'^ docaments. and no consent shall have been given to not be made. 
'' make the required admission, pursuant to the rule of 
''March assizes. 4. W. IV.. the Frothonotary of this 
" Court, or his deputy, shall and may grant a rule to shew 
" cause, before one of the Judges of this Court, why the 
''opposite party should not consent to such admission. 
" or in case of refusal, be subject to pay the costs of 
"pro?ingthe same documents (t)" The rule to shew 
cause is granted on production of the Notice to admit 3 
and is returnable either in London, or on the circuit : the 
l&tter. however, is more frequently the case, inasmuch as 
applications for admissions are generally made on the near 
approach of the assizes. The Judge's cl^rk will attend to 
the application, if made on the circuit 3 and. on the attend* 
ance before the Judge, the party should be prepared 
with an affidavit, as below (u), as well as an affidavit of the 
service of the rule. 

(<) See post pa. 156, as to such order. 

(<) Reg. Gen. [18] Mar. Asa. 5, W. 4. 

(«) In the Common Pleas at Lancaster. 

Between A. B .j^Plaintif^ 

and 

C. D Defendant. 

E. F., of Gentleman. make& oath and saidi. that he, this deponent, 
did, on the day of instant, serve a copy of the notice hereunto 

uinexed, [and of the description of the documents thereunder written,] 
^^ G. H. the agent of the attorney of the Plaintiff [or Defendant! in 
tnig cause, by deuyering to, and leaving tiie same with J. IC., a clerk 
of tke said G. H. at his office in aforesaid,* but the said Q. H. did 

sot, nor did the said Plaintiff [or Defendant! or any person on his behalf 
attend to inspect the said documents, at the time 'and place required by 
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Judg»'i order in If the party Called upon do not attend the rule, or at- 
^^^1 ""■"•*■ tendings refdae to make the admission, the Judge, has 
no power to order the admission to be made > but if he 
thinks the application reasonable, he will order (v) that the 
costs of proving the documents, *' which shaU be proved 
at the trial, to the satisfaction of the Judge, or other 
presiding officer^ certified by his indorsement thereon, shall 
be paid by the party so required, whatever may be the 
reiuli of the cause" The notice to admit is attached to 
such order, and signed by the Judge ^ and a certificate of 
proof must be obtained oa the trial, to entitle the party to 
the costs. 

Order in ease of jf the consent to admit he given on the hearing before 
'"^'^ the Judge, he grants an order accordingly (to), to which 
the notice to achnit is annexed, and signed by the Judge ^ 
and the production of the order and notice, on the trial, is 
sufficient to entitle the party to have the documents read, 
without a written admission, signed by the opposite party. 
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Exammation of Some important provisions for the better procuring of 
S?*"^**^ evidence, have been made by recent statutes : but as these 
^^ "*'• have a general operation, it may suffice in a work of this 
limited nature, to refer to more enlarged treatises respect- 
ing them — observing merely, in this place, that by statute 
1, W. IV., c. 22 (jf), the Courts at Westminster, the Court 
of Common Pleas at Lancaster, and the Court of Fleas at 

the said notice ; nor liath any applicatian since been made, to Hiq>ect the 
same, and the admission thereof has not been made, tendered, or offered, 
as required by the said notice, to the best c^ this deponent's knowledge 
and belief. 

Note — Ifirupection has been had, hut the admisrion refkuedy the form 

from the asterisk, will he €u follows, *' And this deponent further saith, 

that the said G. H. did, pursuant to the said notice, attend to inspect the 

said documents, but reftised to consent to admit the same, as^ required by 

the said notice.*' 

lAn affidavit ofsertnce of the nde Nisi must he added,"} 

(o) See form of order in Smith v. Bird, 3, DowL P. C. 645. 
(w) See form of order, Id. 646. 

C^) 8. 4. The three first sections of this Act relate to the examination 
*l ^tr^^!?^h ^^^^^ * ^ri* of mandamus, in places in foreign parts, under 
#-«. 5i°V^**°^®°» *he power to grant which writ, is confined to the 
i^ourts at Westmmster. See Chapman's Pr. K. B. (2 Ed.) 23a 



EXAMINATION OF WITNESSES ON INTERROGATORIES > ETC. 1S9 

Durham, and the several Judges thereof, tnsj, on the ap- 
plication of any party to a suit, depending in any of such 
Courts, order the examination on oaUi, upon Interrogatories, 
or otherwise, of any witnesses within the jurisdiction of the 
Court; or may order a commission to issue for the ex- 
amination of witnesses on oath, at any place out of the 
juiisdiction, by Interrogatories, or otherwise; and may 
likewise <nrder the attendance of witnesses, and production 
of documents, in such manner, on such terms, and imder 
such limitations, as are mentioned in the act (y). 

The statute 3 and 4, W. IV., c. 42, renders admissible statute 3 & 4, 
the evidence of witnesses interested solely on account of W. 4, c. 42, 
the verdict (z) ; and provides a^ mode of compelling the 
attendance of witnesses before Arbitrators (a). 

(y) For the mode of pFOceediiie under this Act— see Tidd's Pr. [1833] 
pa. 161 & seq., and Chapman's pr. K.B. (?. Ed.) 239. Arch, (by Chitty)297. 
(z) Sect. 26. 
(«) Sect. 40. 
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BOOK 2. CHAP. XIII. 

OF THE JURY AND JURY PROCESS — SPECIAL JURIES — AN1> 

VIEWS. 

SECT. 1. 
OF THE JURY AND JURY PROCESS. 

Sammomiigand The nommating, sammoning, and return of jurors, as 
return of juron. ^^11 as their qualification, disqualification, and other mat- 
ters relating to them, are regulated by statute 6, Creo. IV., 
c. 50 (a) , which contains the following provisions, peculiarly 
relating' to juries for the trial of causes in the Courts of the 
Counties palatine. By section 17, it is enacted, that every 
Sheriff, or other Minister, to whom the return of juries 
for the trial of causes in those Courts may belong, shall, 
ten days at least, before the said Courts shall respectively 
be held, summon a competent number of men named in 
the jurors' book, to serve on juries in the said Courts, so 
as such number be not less than 48, nor more than 72, 
without the direction of the Judge or Judges of such 
Courts : and shall return a list, containing the names alpha- 
betically arranged, and the pkces of abode, and additions, 
of the jurors, so summoned, on the first day of the Court 
to be hdd for the said Counties palatine respectively : and 
the jurors so summoned, or a competent number of thf m, 
as the Judge or Judges of such Courts respectively shall 
direct, and no others, (unless in cases where a special jury 
shall be struck), shall be named in every panel, to be an- 
nexed to every writ, of venire facias juratores, habeas cor- 
pora juratorum, and distringas, which shall be issued out 
and returnable for the trial of causes in such Courts res- 
pectively. 



(a) See 
& teq. Bee 



the Act; and see Arch. Pr. (by Chitty), pa. 306 & seq. 348 
alM Tidd'8 Pr. (9th Ed.) pa 777 & seq. & £l & teq. 
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By section 19, the Sheriff is requiied to make out a list ^^l^"j^^ ^^ 
of all the jurors summoned, and to keep such list, in the sheriff's office 
office of his undersheriff, for seven days, before the sitting for teven days 
of the next Court, to be holden for the County palatine ; ^^'^^^to^lw* 
and the parties in aU causes to be tried at such Court, and inspected with- 
their respective attorneys, shall have liberty to inspect such ^^^ f<Be. 
list^ without any fee. 

And by section 22, the Judges are authorized to direct P**'*"J5*"^ 
the Shenff, to summon and impannel such number of ^f jurors to be 
jurors, not exceeding 144, as they may think fit, to serve summoned, to 
indiscriminately on the criminal and civil side : such Jurors **'^***?f^ri,« 

1,. .,,.^ ,- ' t, mmately on the 

to be divided mto two sets, the first set to serve for so many ciyii and crimi- 
days, at the beginning of each assize, as the Judges shall, nal side, 
within a reasonable time before the commencement of 
such asnze, think fit to direct 5 and the other set, to serve 
for the re^ue of such assize. 

When the asaozes for this County were held exclusively 
at Lancaster, the last mentioned clause was generally acted 
npon, and the panel usually contained 120 names, being 
divided into two sets, of 60 each ; the first set attending 
the first week of the assizes, and the second set during 
the remainder of the assizes. 

Bat by the order of his present Majesty, for holding the q^^^j ^f ^i^e 
assizes at Liverpool, as well as Lancaster, it is provided. King relating to 
"that the Sheriff, or other Minister, to whom belongs the ^ of^j^^w"*^' 
" return of the jurors, for the trial of issues, to be tried at for the Lancas- 
" the said assizes at Lancaster or Liverpool, either from the terand Liver- 
" superior Courts at Westminster, or in the Court of Com- ^^^ "*"*■' 
''mon Pleas at Lancaster, or any criminal issue, shall 
''summon a competent number of men named in the 
'' jurors* book, to serve on juries indiscriminately on the 
" civil and criminal side, at the said assizes at Lancaster, 
" so as such number be not less than 48, nor more than 
'' 72 : and also a competent number of the like persons to 
" serve on juries, indiscriminately as aforesaid, at the said 
'' assizes at Liverpool, so as such number be not less than 
''48, nor more tiian 72, unless a Judge, or the Judges 
" in the commission of oyer and terminer and gaol de- 
'' livery shall direct a greater or less number 5 in which 

o 
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'^ case such greater or less number, shall be summoned : 
** and in summoning such jurors to attend at the said assizes 
'* at Lancaster and Liverpool respectively, the said Sheriff, 
** or other Minister^ shall have regard to the convenience 
" of the said jurors, as to their place of residence." The 
order also directs, that the jurors who shall have so served, 
shall have the like privilege and exemption, by virtue of the 
jury act, 6, Geo. IV., c. 50, as if they had served tt the 
Assizes held for the whole County *, and the provisions of 
that Act are to be in force with respect to each of the said 
assizes, to be held at Lancaster and Liverpool respectively, 
so far as they may be applicable thereto, in like manner as 
they were, with respect to the assizes, held at Lancaster 
only. 

Applying to get ^8 attorneys are frequently employed to get jurors ex- 
Jurors excused cused from attending at the assizes, the following hints 
from attendance ^^y be useful : — The jurors are summoned about a fort- 
night before the assizes, and the Sheriff summons more than 
are requisite, calculating upon there being (as there always 
are) numerous claims of exemption, and excuses. It is 
entirely discretionary with the undersheriff to allow such 
claims, or not, as the statute justifies the Sheriff in impan- 
nelling any person whose name appears in the jurors* book: 
but where the claim is reasonable, it is usually allow- 
ed. The application, however, should be made as soon as 
possible after the party is summoned, for when the 
panel is made up, (vi4iich, we have seen, roust be 
done, ieven days at least previous to the assizes), the 
undersheriff cannot dispense with the attendance of any 
person, whose name appears in it j and after that period 
any grounds of exemption, or excuses for non-attendance, 
can only be made available on application to the Court, 
by affidavit, at the assizes. A person claiming permanent 
exemption, should apply at the Petty Sessions, held in the 
month of September, to have his name struck out of the 
jurors* list (6). 



Jury process. j^^ j^^ process for the trial of causes, in this Court, 
. at the assizes, are the writs of venire facias ^'uratores, and 

0>) See Stat. 6, Geo. 4, c. 50, s 9-10. 
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habeas corpora juratorum; fohns of which are subjoined (c). 

When the assizes were held at Lancaster only, these Time of issumfr 
writs were issued from the Priithonotary's office there, (the ^^y procew 
business of the public offices being, as we have seen, then 
transacted at Lancaster during the assizes), and the order 

(e) Writ of tknirb facias jubatokss with variationM where a de* 
fendaxt hat niffered judgment by default ; and where the cause it brought 
tc trial bujtroviso — For other yariatioas see Tidd's Prac. forms pa. 281 & 
wq & Cmtty's forms to Arch. Pr. 150 & seq. 

William the fourth by the Grace of God of the XTnited Kingdom of Veaire l^^ m 
Great Britain and Ireland, King, defender of the Faith to the Sheriff [or Joratorei. 
Coroners, &c.] of Lancashire greeting: We command yon that you 
cause to come before our Justices of our Court of Common Pleas for our 
Count/ Palatine of Lancaster, at Lancaster, ^or *'Liyerpoor] on the 
day of instant, being the first 'day of the 

next General Session of Assizes, there to be holden, twelye good 
and lawful men of the body of your County, qualified according to 
lav, by whom tbe truth of the matter may be* better known, and who 
oeither to A. B., Plaintiff, nor to C. D. and £. F. Defendants, are 
any way related, to make a Jury of the Country between the parties afore- 
said, in an action on promises, [or as the case mag be}. [If E. F, hcu 
n^ered judgment by default^ here introduce the following words, inttead 
oftlie words '■Hn an action onpromisetT viz: ** As well to try the issue joined 
" between the said A. B. and C D. in an action on promises, [or as the c4Zte 
'^may 6«], as to inquire against the said £. F. what damages the said A. B. 
^' hath sustained as well by reason of the notperformingofthe said promises- 
" of the said £. F., [or at the case may be] as for his costs and charges 
** by him about his suit in this behalf expended, wherefore it is considered 
" that the said A, ^.ought to recover his damages against the said £. F.]'* 
because as well the said C. D. as the said A. B., between whom the con- 
tention thereupon is, have put themselves upon the Jury, and have you 
there the names of the Jurors and this writ ; [If the cause be brot^ht to 
trial by proviso, here insert the following clause. '^Provided always, that 
'Mf two writs shall come to you in this behalf, then do you execute and 
** return one of them only."] Witness [t/ie chief Justice] at Lancaster, 
the [day before the first day of the Lancaster or Liverpool Assizes, or 
*ftaey begin on a Monday, on the Saturday preceding'], in the year 

of OUT Reign. 
0. H., Attorney. Roll [20] [Aug.] Assizes, [6 W. 4.] Clarendon, 

Writ of Habeas Corpora Juratorum, 

William the Fourth, by the Grace of God of the United Kingdom of Habeas Corpora 
Great Britain and Ireland, King, Defender of the Faith, to the Sheriff Juratorunih 
[or Coroners, &c.] of Lancashire Greeting: We command you that you 
nave before our Justices of our Court of Common Pleas for our County Pa- 
latine of Lancaster, at Lancaster, [or Liverpool] on [the day of the week, 
^ng the second day of the Assizes, ot if that be Sunday, then the dayfoU 
lowing] next to come m this same Session of Assizes here holden, the bodies 
of the several persons named in the panel to this writ annexed. Jurors sum- 
moned into our Court before our said Justices, between A. B. Plaintiff, and 
C. D« and £. F. Defendants in an action on promises, [or at the case 
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Jar J process. ^^ issuing sucfa process, was detennined by a ballot, wMch 
took place immediately after the opening of the commis- 
sion> on the evening of the first day of the assizes : but as 
the assizes are now held at liverpool^ as well as Lancas- 
ter, and the public offices are not removed to the assize 
town as heretofore^ the former practice is altered ; and the 
jury process is issued at Preston, at the following times, 
viz : — ^in causes to be tried at Lancaster, on the morning 
of the first commission day of the assizes ; and, in causes 
for trial at -Liverpool, on the morning of the first day of 
the assizes there holden : the priority of issuing the pro- 
cess, being determined by ballot, as formerly. 

Mode of issuing The above writs are procured in blank, at the Frotho- 
notary's office, and filled up by the parties : both writs are 
sued out together, by the Plaintiff, or (if the trial be by 
proviso) by the Defendant 3 and are signed by the Frotho- 
notary, afterwards sealed, then returned, with jury paneb 
annexed, and left with the marshal, on entering the cause. 

Teste and re- The venire facias is required by the statute 4 and 5, W. 
*^'*' IV. c. 62, s. 33, to be dated on the day next. preceding the 

first commission day of the assizes, unless such commis- 
sion day shall be on a Monday, and then on the Saturday 
preceding •" and is returnable on such commission day. 
The habeas corpora, is also, by the same section, required 
to be dated '' on the day of the return of the venire facias" 
and is returnable on the second day of the assizes ,• or if 
that be Sunday, then on the day following. Since the as- 
sizes have been holden at Liverpool as weJl as Lancaster, it 
has been the practice to date the Venire for the trial of 
causes at Liverpool, on the day preceding the first day of tlie 
assizes there ; and the Habeas Corpora on such first day. 

Direction. The writs are directed to the Sheriff, or (if he be a party 

to, or interested in, the cause), to the Coroners, or (if 
they be also interested), to Elisors. 

TMLjif he], to make that Jury,* and have you there this writ. 'Witness Uhi 
chief Justice} at Lancaster, lor Liverpool,] the day of ['Ae 

first daff of the present Assizes], in the year of oar Reign. 

G. H., Attorney. Roll [20] [Aug.] Asnzes, [6 W. 4.J Clarendon^ 

••T?****' — ^^ 5A«rt^# return to each of the above wntsisasfoUom:'^ 
*Th€ execuiioH of this unit appears m a certain panel hereunto aknfxed'" 

*'A, £., Esquire, Shenff.'* 
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SECT. 2. — OF SPECIAL JVBIES. 

The Justices of this Court were empowered, by statute Power given to 
6, Geo. II., c. 37, s. 2, to appoint special juries j but this *• ^^^gl^'" 
Act has been repealed, by 6, Geo. IV., c. 50, the provisions jury, 
whereof, as fieff as they relate to special juries, extend, as 
wdl to the Courts of the Counties palatine, as to those at 
Westminster: the Judges whereof, respectively, are author- 
ized to order and appoint, a special jury to be struck in 
such mannar, as the said Courts respectively have usually 
ordered the 'same (d). 

Formerly, the mode of obtaining a Special Jury in this Mode of ob- 
Coiirt, was to apply, upon a motion paper signed by coun- J«;^«»Specia 
sel, to a Judge at chambers, who granted an order, upon 
which the Prothonotary made out a Rule (e) : but since 
the general Rule of Mar. Ass. 57 Geo. 3, which empowered ' 

the Prothonotary, at his discretion, to issue a rule absolute 
in the first instance, for a Special Jury (/), the practice 
has been, for either party to obtain such rale, without any 
affidavit, and without notice of the application to the 
other party (gj. One copy of the rule is served upon the 
opposite party, and another upon the undersheriff ^ and 
at the time appointed for striking the jury, the undershenff 
attends the Prothonotary, with the jurors* book, and ^ the 



(d) Sect 30. See also Sect 31 as to the qualification of Special 
JoTon; and Sect. 32-33» ae to nominating them, &c. ; see further on 
tlMtabjectof SpecialJuries, Tidd'a Pr. C9th Ed.] 787, and Arch, [bj 
Chittjr] 309. 

(e) Evans* Pr. 79. 

(f) Mule for a Special Jury, 
Clarendon Assizes William tlie Fourth. 

A B."^ The day of 183 . Upon application of the Plaintiff's 

9. > Attorney for a Special Jury in this cause. It is ordered by tlie 
C D. J Court, that the Sheriff ol the County Palatine of Lancaster, do 
attend the Prothonotary of this Court or his Deputy, to-morrow, at three 
o'clock in the afternoon, with the Jurors' book and Special Jurors' list for 
the said County, who shall name thereout forty eight Jurors, twelve of 
whom are to be struck out by the Plaintiff, or his Attorney, or in default 
thereof by the said Prothonotary, or his Deputy ; and other twelve by the 
said Defendant or his Attorney, or in default thereof, by the said Protho- 
notary or his Deputy ; and that the remaining twenty-jfour be returned by 
the Sheriff for the trial of this cause. . By the Court.. 

(g) See Ma^sey v, Johnson, 12 East. 69, fnote aj ; but see the Stat. 
6 Geo. 2, c 37, s. 2, and 6 Geo, 4, c. 50, s. 30. 



164 SPECIAL JURIES. 

special jurors* list(^).*' The names of 48 jurors^ are 
struck in the manner pointed out by the statute (h) ; and 
the Prothonotary afterwards makes out, for each party, a 
list of the 48, with their places of abode, and additions. 
An appointment is then made out, and served on the oppo- 
site attorney^ or agent, for reducing the list to twenty-four j 
which is done by each party strilong out 12, the Plaintiff 
commencing by striking out one, then the Defendant one, 
and so alternately. If either party be absent, the Protho- 
notary strikes out 12 for him. A copy of such reduced list 
is delivered to each party 5 and another to the undershenff, 
who summons the remaining 24 5 and this he is required 
by the Act (i) to do, three days at least before the (kiy of 
attendance on the trial. The Sheriff's fee for sum- 
moning the special jury, is three pounds 3 and he is not 
allowed any thing extra, by reason of the jurors residing 
at a distance from each other (J) . 

Special Jury ^j^g j^jy process is issued, tested and returnable^ as in 

* Other cases 3 and may be had in blank, from the Protho- 

notary. If the party entering the cause, be not the party 
who has obtained the special Jury, the practice is for the 
former to issue common Jury process, and for the latter 
to sue out the special Jury writ, unless it be otherwise 
arranged between them. 

The cause is marked in the paper as a special jury 
cause 5 and the Court, on application, will fix a day for the 
Tales. tnsl. If on the trial less than twelve of the special jurors 

attend, a tales is usually prayed 3 and the jury is made up 
from the common jury panel j or, if not a sufficient num- 
ber, then from other able men of the County, present, 
and duly qualified (Jk) ; but if neither party prays a tales, 
the cause is made a remanet-, and the same jury must be 
summoned for the following assizes (/). 

(ff) The << Special Jurors' list" is 9. separate list required by 6 Geo. 4, 
c. 50, s. 31. It is extracted from the general list of Jurors, and consists of 
JBsmdres, or persons of a higher degree, Bankers, and Merchants* 

W 6 Geo. 4, c 50, s. 32. 

[i) Id. 8. 25. 

Lane v. Sewell, 1 Chitt. Rep. 176. 

r^ ^***- ^ Geo. 4. c. 60, 8. 37. 
[I) Evans' Pr. 80. 
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The party who shall apply for a spedfil jury^ shall '^ pay Conts of Special 
'' the fees for striking such jury^ and all the expenses occa- ^^'7* 
sioned by the trial of the tmuse, by the same 3 and shall 
not have any further or other allowance for the same 
upon taxation of costs, than such party would be entitled 
" unto in case the cause had been tried by a common jury, 
" unless the Judge, before whom the cause is tried, shall, 
" immediately after the verdict, certify under his hand, upon 
" the back of the record, that the same was a cause proper 
''to be tried by a special jury (m)." The above section 
mentioning a certificate after verdict only, and not apply* 
ing to the case of a nonsuit, has been extended by a sub- 
sequent Act (n) to the latter case. Where a special jury 
cause is referred without any provision being made by the 
parties, as to the costs of the special jury, such costs cannot 
be allowed, on taxation ; and therefore, it is advisable in 
these cases, to provide, by consent of the parties, that the 
arbitrator shall have power to award such costs (0). A 
certificate for costs of a special jury, cannot be granted the 
day after the trial (/>) : nor will the Judge certify, on a 
mere question of law (9) «. nor in an action of libel, if the 
plea be the general issue only (r). 

The allowance to each special juror, is in the discretion Allowance to 
of the Judge, who tries the cause : it is not, however, to ■pecialJurors, 
exceed one guinea, unless a view has been directed, and 
bad by such juror {$) . 



SECT. 3.— 'OF VIEWS. 

The Courts of the Counties palatine, as well as those at ^^^^^^ f "^8® 
Westminster, or any Judge of such Courts respectively, ordErT^ew. 
may order a rule for a view, containing the usual terms^ 
and requiring (if the Court, or Judge think fit), the party 

(m) 6 Geo. 4. c. 50, s. 34. 

(n) 3 & 4 W. 4. c. 42, s. 35. 

(o) Rex V. Moate, 3 B. & Adol. 237. 

(P) Raggett V, Sbaw, 3 Camp. 316. 

Wemys v. Greenwood, & aii.2 Gar. k P. 483. 

Roberts v. Brown, 6 Car. & P. 757 . 
6 Geo. 4. c. 50, b. 35. 
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applying for the view^ to deposit, in the hands of the on- 
dersheriff, a sum of money (to be named in the rule), for 
payment of the expenses of the view (t) : and by a late rule 
of this Court (u), siiter reciting that part of the above section 
which provides for such deposit, it is ordered, ^' that upon 
every application for a view, there shall be an affidavit,stating 
the place at which the view is to be made, and the dis- 
tance thereof, from the office of the undersheriff; that 
the sum to be deposited shall be ten pounds, in case of 
a common jury, and sixteen pounds, in case of a special 
jury, if such distance do not exceed five miles ; and fif- 
teen pounds, in case of a common jury, and twenty-one 
pounds, in case of a special jury, if it be above five miles: 
" and if such sum shall be more than sufficient to pay the 
'' expenses of the view, the surplus shall forthwith be re- 
" turned to the attorney of the party who obtained the 
view : and if such sum shall not be sufficient to pay such 
expenses, the deficiency shall forthwith be paid by such 
attorney, to the undersheriff. And the undersheriff shall 
pay and account for the money so deposited, according 
to the scale subjoined (r)." 
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Mode of obtain- The same course was formerly pursued to obtain a 
ing a view view, as a Special Jury, viz : by procuring a Judge's order, 

(0 6 Geo. 4. c. 50, s. 23. 

(u) Reg. Gen. (25) Mar. Ass. 5 W. 4. 

£. 8. d. 
Oo) For travelling expenses to tlie Undersheriff, the showers 
ana jurymen, each per mile 10 

Fee to the Undersheriff where the distance does not exceed 
five miles from his office 110 

Where such distance exceeds fire miles 2 2 

And in case he shall be necessarily absent more than oHe day 
then for each day after, the first, a further fee of. 110 

[Fee to each of the shewers, the same as to the Undersheriff, 
calculating the distance from their respective places of abode]... 

Fee to each Common Juryman per diem 10 6 

Fee to each SpecialJurjrman per diem 110 

All6wance for refreshment to the Undersheriff, the Shewers, 
and Jurymen, whether Common or Special, each per diem 5 

^ To the Bailiff for summoning each Juryman, whose residence 

M not more than five miles from the Office of the Undersheriff.. 2 6 

And for each, whose residence does exceed five miles of such 
*»*«ce- 5 
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upon a motion paper> signed by connael (w) ; but since 
the general rule of Court of Mar. Ass. 57 Geo. 3, which 
authorized the Prothonotary, at his discretion^ to issue a 
rule absolute in the first instance^ for a view, the practice 
has been to obtain such rule (x) from him (y) of course, 
on the party applying for it, consenting to the conditions 
usually inserted in the rule, and which will appear from the 
form subjoined (x) . In addition to the affidavit required by 
the general rule of Mar. Ass. 5 W. 4, the Prothonotary 
now requires an affidavit shewing the necessity for the 
view. As the names of both shewers must be inserted 
in the rule, an application must be made to the opposite 
party, for the name of his shewer ; and if he will not 
name one, an appointment should be obtained from the 
Prothonotary, who, in case of non-attendance, will 



(w) Evaiw' Pr. 78. 

(x) Rule for a View. 

Clarendon. Assizes William the Fourth. 

A. B.^ The ' day of 1835, On application of the Plaintiff. It 

V. Vis ordered by the Court, that a view of the place in question, 
C. D.J shall be had by six or more of the Jurors to be impannelled and 
returned to try the Issue [or Issues] between the parties, (who shall be 
mutually consented to by the said parties or their Agents), at the place in 
question, before the time of the trial of the said Issue Tor Issues!, to wit 
on the day of instant, at o'clock in the which said 

Jurors shall meet at [menHon the place] and that Mr. \the name and 

addiiion of the Plaintiff's shewer'] on the part of the Plaintiff; and Mr. 
[the name and addiiion of Defendant s Mewer] on the part of the Defend- 
ant shall attend the same day, and shew the matters in question to the said 
six or more of the said Jurors, who shall be consented to as aforesaid : and 
no eiridence shall be given on either side, at the time of taking thereof. 
And it is further ordered, that the Plaint^s attorney, or agent, shall de- 
posit in the hands of the undersheriff of the said County, the sum of £ 
ror payment of the expenses of the same view, pursuant to the statute, 6, 
Geo. IV., chap. 60, sect. 23 ; and if such sum shall be more than suffi- 
cient to pay the expenses of the said view, the surplus shall forthwith be 
returned to the Plaintiff's attorney, or agent ; and if such sum shall not 
be sufficient to pay such expenses, the deficiency shall be forthwith paid 
by the said Plaintiff's attorney, to the said undersheriff, the Plaintiff * herebv 
consenting, that in case no view shall be had, or if a view shall be had, 
by any of the said furors, whether they shall happen to be six, or any 
particular number of the Jurors, who shall be so mutually consented to as 
aforesaid, yet, the said trial shall proceed, and no objection shall be made 
on either side, on account thereof, or for want of a proper return to the 
writ of venire facias or hc^eas corpora juratorumj to be issued in this 
cause. By the Court, 

* The party taking out the rule, see 1 Sell. 446. 1 Burr, 257-8. 
(y) But see stat. 6 Geo. 4, c. 60, s. 23 
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name one exparte. The time and place of meeting 
to proceed on the view, mast also be mentioned in the 
rule, and should be previously arranged with the under- 
sheriff — one copy of the rule must be served on the opposite 
attorney, or agent 5 and another left with the undersheriff, 
together with the money required to be deposited, and 
the names of the Jury, if special. If it be a common jury^ 
the Sheriff will nominate such persons to take the view, as 
the parties may mutually select, from the jury panel; 
or if they will not select, tiien sudi as he thinks proper. 

Jury procem The jury process, is made out, and issued as in other 
in case of a view, cases ; and cilthough it has not been usual in thisf Court 
to make any variation in the form of such process in the 
case of a view, yet it would seem, from the statute 6, (ieo. 
IV., c. 50, s. 23, that the process ought to be special 3 and 
in the Prothonotary*s precedent book of writs, there is 
the form of a special writ of habeas corpora for that purpose, 
as below (z). It will be seen, however, that by the terms 
of the rule for a view, no objection is to be taken for want 
of a proper return to the jury process. 

Costs of Hie The party applying for the view, if successful in the suit, 
▼iow. 13 entitled to the costs of the view, as costs in the cause -, 

and should be prepared, on the taxation, to shew the par- 
ticulars of the expenses — for instance, how many viewers 
there were— how far they, the shewers, and the under- 
sheriff, travelled to the view — and how long they were 
absent, &c., to enable the Prothonotary to fix the proper 
allowance (a). 

(z) Writ of HftbeoB Corpwa Juratorutn, where a view is directed, 

[Astheformof the Jiaheas Corpora ante pa. 161-2, to the Asterisk fthen^ 
add^*^ NVe also command ^ou that you have six or more of the Jurors na- 
med in the said panel, to view the place in question upon the ^ day of 
instant, on the shewing of of on behalf of the said plaintiff and ^ 
of on behalf of the said defendant, and that you certify "by a special 

return of this writ, that a view hath been had according to tne command 
of the said writ, and have you there this writ. Witness &c. ** [See ante 
pa. 162] 

The Sheriff's return to the above writ is as follows : — ** By virtue of this 
writ to me directed, I have caused a view to be made, as it is within com- 
manded me. The rest of the execution appears in a certain panel here- 
unto annexed." « A. B. Esquire, Sheriff.** 

(a) See Chapman's Pr. K. B. [2nd Ed. J 272-3. 
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BOOK 2. CHAP. XIV. 

♦ 

OF ENTERING THE CAUSE FOB TRIAL MARKING THB 

DEFENCE — AND OTHER MATTERS INCIDENTAL TO 

THE TRIAL. 



Causes for trial at the assizes, are entered with the Judge's Entry with the 
marshal 5 those for the Northern Division, are entered at Marshal. 
Lancaster^ and those for the Southern Division, at Liverpool} 
and the attorney or agent entering the same, must deliver to 
tlie marshal, the pleadings in paper (a), together with the 
jury process, and copies of the particulars, of demand, 
and set-off (if any). 

By rule of Court, of August assizes, 3, Geo. IV., it was Cause lists, 
ordered, that all causes as well in this Court, as by Mitti- 
WW from any other Court, to be entered for trial, hearing, 
or argument, or for assessing damages on writs of inquiry, 
(^)i should be entered in three lists; — the Jirst to contain 
all causes wherein the official residence of the Plaintiff's 
attorneys (c), (or of the Plaintiffs themselves, when suing 
^ person), should be in any of the Hundreds of Amoun- 
^crness, Lonsdale, Blackburn, or Ley land; the ^ecoMd where 
such reisidence should be in the Hundred of Salford 5 and 
tbe third, where such residence should be in the Hundred 
of* West Derby, or elsewhere. 



(a) Reg. Gen Mar. Ass! 61 Geo. 3- 

(0) The writ of Inquiry of damages upon a sug^stion of breaches, in an 
'ctionon bond, or penal sum, for non-performance of any covenant or 
agreement contained in any indenture, deed, or writing, and which was 
formerly required by stat. 8 & 9, W. 3, c. 1 1, s. 8, to be executed before 
the Jastices of Assize, must now be executed before the Sheriff, unless 
otherwise ordered. See stat. 4 & 5, W. 4, c. 62, s. 18; and post B. 3,c. 2.S.2. 

(c) This has been considered, in practice, to mean the attorney properly 
concerned , and not his agent, though the latter may appear on the prcn 
ceedings, as the attorney. 
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Alterati<>niiitlie gut the above mle, (so fiar as it directs tlie entry in the 
Sr hiwbg o^ several lists to be according to the residence of the Hain- 
the assises at tiff*s attorney^ or of the Plaintiff when suing in person,) is 
Liyerpo^as partially altered by the order of the King, touching the hold- 
we^ as cas- ^^ ^^ ^^^ assizes at Liverpool, as well as Lancaster, which 
order, we have seen (d), directs that where there are no 
words in the margin of the declaration, specifying the 
division of the county, the issue shall, unless otherwise 
ordered, be tried at Lancaster : and that all local actions 
shall^ if not directed to the contrary, be tried either at 
Lancaster, or Liverpool, as the cause of action shall have 
arisen in the Northern or Southern Division of the county: 
and that in such actions, the words " Northern Division," 
or " Southern Division," must be inserted in the mai^in 
of the declaration. With regard, however, to causes for tnal 
Liverpool, the above rule is, in other respects, still acted 
upon ; there being two lists, of causes for trial there, one 
for the hundred of Salford, and the other for the hundred 
of West Derby, (including places out of the County) j the 
entry in the. one list or the other depending, as formerly, 
upon the residence of the attorney, or party, entering the same. 

Consequence of Where a cause was entered by mistake, in the wrong 

woT^Ist"" **^* ^^^' *^°^ ^®^ ^ undefended, the Defendant's attorney 
°^ * ' having searched the right list without finding it, the Court 
granted a new trial, holding that the attorney was not 
bound to search the other list (e). 

Time of entry. It is further ordered, by the rule of August assizes, 3, Geo. 
IV., that '^ no cause shall be entered in any of the said cause 
'^ lists, after twelve o'clock on the second day of the assi- 
*^ zes, (exclusive of Sunday) 5 nor any cause withdrawn and 
. ^' re-entered, without leave of this Court, or one of the 
" Judges thereof." 

Time for mark- As to the time for marking causes defended, the same 
mg a defence, ^ole directs that '' the attorney, or agent, intending to de- 
fend or contest a cause, shall mark the same in the 
cause paper, with the name of such attorney, at, or 
before the several times hereinafter mentioned, that is 

(cT) Ante pa. 38. 

(ej Hunter t>. Homblower, 3 DowL P. C, 491. 
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to aay — ^in the first list, on or before the first day of the 
assizes, (exclusive of the commission day, and Sunday): 
and in the second and third lists, on or before the 
second day of the assizes, (exclusive, as aforesaid), other- 
wise every such cause shaU be called on as undefended or 
'* uncontested at the times after-mentioned (/)." 

In order to give parties in the several Hundreds, alter- The order in 
nately, the advantage of a trial at an early period of the assi- J|'y*"i**"" ^^ 
zes, it was ordered, by rule of September assizes, 5, Geo. IV., 
that the several cause lists should be thereafter called on, 
in the following successive course and rotation, viz. : — ^At 
the then next assizes, first, the West Derby list — secondly, 
the Lonsdale list — thirdly, the Salford list : at the second 
assizes ) first, the Salford list — secondly, the West Derby 
iist>-and thirdly, the Lonsdale list : And at the third as- 
sizes 'j first, the Lonsdale list — secondly, the Salford list — 
and thirdly, the West Derby list 5 and so to proceed at 
every fiiture session of assizes, in a like repeated course 
and rotation. But the above rule, having been made be- 
fore die assizes were held at Liverpool, is, in some degree, 
imsuitable at present : so far however as it is applicable 
to the trial of causes at Liverpool, it is still acted upon. 
Thus, at the August assizes, 1835, the West Derby list 
was taken before that for Salford ', and at the March as- 
sizes, 1836, the Salford list preceded the one for West 
Derby. 

Special jury causes are appointed to be taken on par- Special jui^ 
ticular days, and the time is generally fixed, on the applica- causes, 
tion of Counsel : and all other causes, unless specially 
appointed by the Court, are called on in the order Common jury 
in which they are entered, in each of the said lists res- causes, 
pectively, commencing with the first (g). 

When a cause has been « made a remanet, it must be Remanets. 
^tered cmew, in the cause paper -, and the practice is, to 
take the remanets before any other cause. 



(/) See post pa. 172. 

is) Reg. Gen. Aug. Ass. 3 Geo. 4« 
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Undefended jf ^i^g cause be not marked defended^ at the time pre- 

scribed for that purpose fh) -, it is provided by the rule of 
August assizes, 3 Geo. IV., that it shall " be called on^ as 
" an undefended or uncontested cause^ at the several 
times hereinafter mentioned^ that is to say — in the first 
list, (unless previously disposed of in regular order), at 
the sitting of the Court on the second day of the assi- 
zes, (exclusive of the commission day, and of Sunday) : 
'^ and in the second and third lists^ at the commencement 
" of those lists." The first day of the Liverpool assizes, 
is considered as the commission day there, for the purposes 
of this rule. 

Consequence of A cause should not be taken as undefended, out of 
out^ d*"** order, unless the Plaintiff is perfectly satisfied, by notice, 
or otherwise, that it will not be defended : and where a 
cause which stood 30 off, was so taken, in the absence of 
the Defendant's attorney, the Court granted a new trial — 
observing that where there is a list for the day, as in London, 
every body is expected to be ready ; but that cannot apply 
to the assizes, where there is a list of 80, or 100 causes } 
and that it would be very hard if all parties were obliged 
to b^ pi'epared on the first day (i). 

Coiwequence of *' In case the attorney who shall have entered any undc' 

?^^*whenS? "f^^^^ ^^ uncontested cause, shall not be prepared with 

ed^upon. " " his witnesses, to proceed to trial, at the respective times 

" above mentioned, then the same may be called on at any 

' " time afterwards, before the time when the same shall be 

" peremptorily called on, in the order in which the same 

" shall stand in the said several cause papers, respectively ^ 

but such costs only shall be allowed, on taxation, as if the 

same had been tried, at the several and respective times, 

above appointed for undefended causes respectively : and 

all allowances for the attendance of any attorney, or 

witness, in any cause, shall be made widi reference to 

the arrangement and progress of the business of the 

assizes, in pursuance of this rule -, and proper directions 

*^to give effect to this rule shall be marked upon the 

'' panel, as a guide to the proper officers, on the taxation 
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h) See ante pa. 170-1. 

i) Per Lyndhurst C. B. in Aust. p. Fenwick, 2 Dowl. P. C. 246. 
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"of costs (/)." If the Plaintiff's attorney be not ready 
when the cause is peremptorily called on, in order, it will 
be stmck out of the list, if undefended ; or if defended, 
the Defendant may insist upon a nonsuit (k), unless the 
Raintiff, (if he entered the cause), withdraw the record ; 
which, however, cannot be withdrawn, in the absence of 
the attorney, by counsel who has merely a retainer in the 
cause (/). An excuse for the absence of the attorney 
is seldom admitted, unless such absence is occasioned 
by sudden illness, or accident, in which case, the Court 
mjl sometimes permit the trial to be postponed. 

It is unnecessary to offer a detail of the proceedings on The trial* 
the trial, there bemg nothmg peculiar in the practice of 
this Court, in that respect : and it has already been 
noticed, that actions in this Court are tried at bar, and 
that the Judges cannot be assisted in the trial of civil 
causes, by a seijeant, as in other counties (to). We have 
also seen (n), that it is the business of the Prothonotary to 
call over the jury (o), to read the documentary evidence, 
and to record the verdict. 

It may be observed, however, that it has now become a The verdict, 
matter of some importance, as affecting the costs, for parties 
to see that the verdict is properly entered, especially where 
there are several issues : and it has been held, that where 
there are several counts on the same cause of action, and 
one cause of action only has been proved, the Defendant 
may, at the conclusion of the trial, but not before, call upon 
the Plaintiff to elect upon which count he will enter the 
verdict 3 for he is not entitled to enter it on all 3 and a bill 
of exceptions, it seems, vrill lie, if the Judge directs the verdict, 
in such case, to be entered, on all the counts (p). As to 

Q) Reff. Gen. Aug. Ass. 3 Geo. 4. 

(A) Ahitbol V, Benedetto, 3 Taunt. 225. 

m Doe dem. Crake o. Brown, 5 Cor. & P. 316. 

(m) Ante pa. 18. 

(n) Ante pa. 20. 

(0) As to the mode of calling over tlie Jury, see stat. 6, Geo. 4, c. 50, 
i' 26 : wluch section also provides that the same Jury may try several 
causes. Where a view has heen had, the viewers must he first called ; 
Id* sec. 24. Special Jurors are called over from the Panel. 

(p) Ward 9. Bell, 2 Dowl. P. C. 76. 1 Cr. & M. 848, S. C. Swin- 
bum 9. Jones, 1 Moody & R^ 322. 
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amendments on the trials in cases of variance — see statute 9, 
Geo. IV., c 16 i & 3 & 4, W. IV., c. 42, s. 23 & 24. 

Tazbg Costs It was formerly the practice, unless a rule was obtained 
and issuing Ex- £qj. ^ j^g^ triBl, or in arrest of judgment, that the costs 
might be taxed, and an execution issued, on the fifth day 
of the assizes (Sunday excluded), at which the cause was 
tried ; or if tried on the fifth day, then immediately after 
the trial ; but it is ordered by rule of Court (q), that " no 
execution issue in any cause depending or to be depend- 
ing in this Court, and entered for trial in any of the 
cause lists, until the day next after the assizes shall have 
ended, (Sundays excluded)," unless the Judge, before 
whom such action may be tried, shall otherwise direct (r). 
This role, however, does not apply to the case of a 
cognovit, given in a cause entered for trial, in which case 
an execution may be issued, of course, at any time during 
the assizes : and an execution, in an action of debt, may 
be issued during the assizes, if, after the cause is entered, 
the parties agree to withdraw the plea. And it seems 
that an execution may be issued in a cause tried at 
Lancaster, after the assizes there, though during the 
assizes at Liverpool. 

(?) ^^* ^^^^ ^P' •^**« 2> G^o. 4. 
(r) Reg. Gen. [5] Mar. Ass. 4, W* 4, 
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BOOK 3. 

OF PROCEEDINGS UPON JUDGMENTS BY DEFAULT,— 
AFTER WARRANT^ OF ATTORNEY—AND COGNOVIT. . 

CHAP. 1. 
OF JUDGMENT BY DEFAULT. 

If the Defendant do not plead within the time allowed in wliat cases 
for that purpose (a), the Plaintiff may sign judgment (b) : judgment by de- 
and although a plea in bar may be filed at any time before gjgned^^ * 
judgment is actually signed -, yet as we have seen (c), if 
a plea in abatement be filed after the expiration of the 
time for pleading, judgment may be signed. We have 
also seen that judgment may be signed^ when the De- 
fendant has pleaded such a defective or informal plea^ as 
may be treated as a nullity -, though in such case^ the Plain- 
tiff must wait until the time for pleading has expired (d). 
If the Defendant neglect to rejoin, rebut, &c., at the 
proper time {e), this is considered an abandonment of the 
plea 3 and the Plaintiff, in such case, may strike out all 
the previous pleadings, and sign judgment, as for want of 
plea (/). 

But ''no judgment shall be signed for want of any Demand of plea, 

1 I .• 1 -l»^.» ^.'l ^l III-. _'l._A ^.«na *r% 



" declaration, plea, replication, rejoinder, or other plead- |^ ^^* «»«9 *° 

€€ 



ing, unless, or until a demand of such declaration, or 
ot£er pleading, shall have been previously made, from 
the attorney, or agent, on the other side, (in case there 



(d) See ante pa. 123 and sea. 

lli) Reff. Gen. [2] Aug. Ass. % W. 4. As to the time for siloing 
judgment m ejectment, see post B. 4, Ch. 1 ; in Replevin, see post B. 4, 
Ch.2 ; and aner a frivolous demurrer, or for want ot the proper statement 
in the margin of a demurrer — see ante pa. 135. 

(c) Ante pa. 123. 

{d) See ante pa. 129— «ee also Tidd's Pr. [9ih Ed.,] 563-4. 1 Arch, 
(by Chitty) 242 and seq. 

(e) See ante pa. 131. 

if) Petrie v, Ktnroy, 6, T. R. 162. 
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shall be any such attorney^ or agent), such demand not 
to be made till the time for filing such declaration^ or 
other pleadings is expired 5 and for which demand, no 
fee shall be charged, or allowed (g)." This rule does not 
expressly require that the Defendant's attorney shall have 
appeared, or filed bail, to render it necessary to demand 
from him a plea -, and although, by the practice of the 
Courts at Westminster, a demand of plea is not necessary, 
where the Plaintiff has appeared for tne Defendant accord- 
ing to the statute {h), yet, it is usual in this Court, to make 
such demand, from an attorney who has given notice that 
he is concerned as such, in the Cause, notwithstanding 
he may not have done any act in Court. The case of a 
party appearing in person, though not within the express 
terms of the rule, is yet vtdthin the spirit of it, and in such 
case, it is also the practice, to make a demand. 

When a demand It is not necessary, however, to demand a plea from a 
of plea is not Defendant, who has neither appeared, nor employed an 
^' attorney 5 nor where the Defendant is bound by rule, or a 

Judge's order, to plead vdthin a given time (i) -, nor, it 
would seem, where he has filed a plea, which may be 
treated as a nullity (;) : or pleaded in abatement, after 
the time allowed for that purpose (k). The demand should 
not be made before bail are perfected, for if so, we have 
seen, it is a waiver of justification (/)• 

How, and of The demand is usually made in writing) and is neces- 

ma^dmttbe" ^8^7 ^^> '^ ^^^ ^^^^ ^ Common Fleas at Westminster 
made. {m). It must be made from the opposite attorney, in 

case there be an attorney ; but when he does not reside at 
Preston, it must be made from his agent there : and should 
be made from the Defendant himself, if he has appeared in 
person, or (if he be an attorney), from his agent at Preston. 

(a) Reg. Gen. Mar. Ass. 57, Geo. 3. 

(h) Free ». Mason, 6, B. & C. 763. Palk v. Rendle, 8, T. R. 465. 
Davisw. Cooper, 2,Dowl. P.C 136v 

(t) Pearson v. Reynolds, 4, East. 671. Nias ». Spratley, 4, B» & C. 
886- Baker v. Hall, 1, Taunt. 538. ' 

Q) Bond r. Smart, 1 Chitt. Rep. 735. Lockhart & others ». Mackreth 
5, T. R. 661. And see ante pa. 129. 

a) Brandon v, Payne, 1, T. R. 689. 

(I) Ante pa. 96. 

-n) Nott V, Oldfield, 1, Wild. 134. 
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We have seen tkat the demand must not be made imtfl Thneforng^ng 
the time for pleading is expired : but no period is prescribed SJlJSnSL 
by rule of this Court, for signing judgment after the de- 
mand. It is usual, however, where the demand is made 
from an agent, to allow him a return of post, to write for 
the instructions of his principal : but this is considered a 
mere indulgence, and when the assizes are near at hand, 
and a trial might be lost, by allowing such time, the prac- 
tice is, to require the Defendant to plead the same day, or 
to take out a rule for further time, by which he is bound to 
go to trial at the following assizes. 

Judgment by default is signed, by leaving with the Modeofsigniiig 
Prothonotary, a written memorandum, containing the names r**^™®"** 
of the parties ; the date of signing the Judgment ; the 
number of the entry in the imparlance book 5 and the 
names qf the attorneys on both sides 5 or if the Plaintiff 
has appeared for the Defendant according to the statute, 
the memorandum must state that fact. The Prothonotary 
will not sign a Judgment out of the usual office hours -, 
and when the Plaintiff 's and Defendant's attorneys are 
&t the office, at the opening in the morning, the one to sign 
judgment, and the other to plead, the practice is, to take 
the plea in preference to the judgment. 

When the sole object of the action is damages ; as in Judgment inter- 
assumpsit, covenant, trespass, trover, case, or replevin, ocutory or final, 
judgment by default is Jnterlocutory 5 in some cases it 
^ final, in the first instance, as in actions of debt, and 
ejectment. But in debt on bond, for the performance 
of covenants, or the payment of money by instalments, 
or of an annuity, or the like, although in strictness, the 
judgment is final, and entered up for the amount of the 
peiwJty, yet the Plaintiff cannot issue execution for that 
^ount, but must suggest breaches upon the roll, and exe- 
cute a writ of Inquiry, in order to ascertain the damages 
actually sustained (n) : and in debt, for foreign money 3 
or under Stat. Edw. VI., for not setting out tithes -, or it 
wonld seem, for use and occupation, a writ of Inqlury 
is requisite (o). 



i: 



») Stat. 8 & 9, W. 3, c. 11, s. &— and see post pa. 187. 
'0) Arden v, Connell, 6, B, & Aid. 886. 
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^^*^'*^ After judgment by defkult in an action of debt, the costs 

maybe taxed without an appointment (v), and it is ordered 
by a late rule (9), that ^'in all actions of debt on simple 
" contract, and assumpsit, after judgment by defaidt, the Pro- 
" thonotary shall, on the taxation of costs, allow only for 
'' such part of the declaration, as he shall think necessary." 



Execution in Where the judgment is final, execution may, in gene- 
debt. ral, be issued immediately 5 and " after judgment by 

default, in an action of debt, on simple contract, the 
Plaintiff shall, on issuing execution, cause to be filed 
with the Prothonotary of this Court, or his deputy, an 
affidavit of the amount due, at the time of making such 
" affidavit 5 which amount shall be indorsed upon the writ 
of execution, and which affidavit shall be sworn, within 
a week, from the issuing of such execution '(I').'* 



/ 
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Setting aside the If the judgment is irregular, the application to set it 

iiT^^* ^^^^ aside^ mtist be made within a reasonable time, and before 

^^* the party applying has taken a fresh step, after knowledge 

of the irregularity (&) 5 and in general, such irregularity is 

waived by attending the taxation of costs {t). 

When regular. Where the judgment is regular, and the Plaintiff has 
not lost a trial, it vtdll generally be set aside on payment 
of costs, the Defendant applying promptly, upon an affida- 
vit of merits, and being bound to plead issuably, take short 
notice of trial, and to such other terms, as the Judge may 
think reasonable (/). 

When the judgment is interlocutory, it is necessary to exe- 
cute an inquiry 5 or (if the action be on a bill of exchange, 
or promissory note), to compute the principal and interest 
thereon, before the Prothonotary 5 which subjects wiU be 
considered in the two next chapters. As to the effect of a 
judgment by default, and execution thereon, in the case of 
\ - bankruptcy — see the treatises referred to below (w). 

(p) Unless it be an action of debt, on judgment, wherein a rule ibr costs 
has been obtained, in which case, an appointment to tax must be served. 

[q) Reg. Gen. [63] Mar. Ass. 2, W. 4. 
Reg. Gen. f62] Mar. Ass. 2, W. 4. 
Reg. Gen. [20] Mar. Ass. 2, W. 4. See ante pa. 59 
See 1, Arch, (By Chitty) 686-7, Tidd's Pr. [9th Ed.J 667. 

^V^^l^^' ^^^' ^^ Bankr: [6th Ed.] pa. 111-117. Henley's Digest, 

•d Ed.] 286. Tidd's Pr. [9th Ed.] 100§. 
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BOOK 3. CHAP. II. 

OF THB WBIT. OF INQUIBT IN OBDINARY CASBS^ AND 
VNDBB TfiE STATUTB 8 & 9^ W. III. C. 11 > 8. 8. 



8BCT. 1. 
OF THE WRIT OF INQUIRY IN ORDINARY CASKBk 

Wtere it is necessary to execute a writ of Inquiry (a), Notice of In- 
tbe Plaintiff may, immediately after signing interlocutory ^""^' 
jadgment, give notice of such execution {0). 

By a late rule of Court (c), it is ordered, that the WBat notice is 
notice of Incpmyi " shall, tn all cases, he four days, exclu- »««e««wy. 
" mve :* but though this rule would seem, to repeal (so 
far as respects the notice of Inquiry) the former rule of 
Sep. Ass. 2, Geo. IV., which directs, that " in all cases 
"in which a term*s notice is required by the rules 
" and practice of the Court of Common Fleas at West- 
"minster (d), a full exclusive four weeks* notice shall be 
*' given in causes depending; or to be depending, in this 
*' Court," yet, as a longer notice is proper, where proceed- 
ings have been suspended for a year, and as the above 
rule requiring four days* notice, may be construed to mean, 
in all common cases only, and to admit of the exception 
of old causes, it will be prudent still to act upon the rule 
of Sep. Ass.^ 2, Geo. IV., and the practice is to do so.. 

(a) Seeaoikenu 177. Arch, (by Ghittv), 690. Tidtft Pr. [gth Ed.] 
673. lS«U.3fe v/ .7. L J 

, (h) Where a defendant is obliged to accept notice of Inquiry after a 
joinder in demurrer, see ante pa. 135. 

(c) Reg. Gen [4] Aug. Ass. 2 W. 4. 

(^) A Term's notice of Inquiry is necessary in G. P. W. wbere no pro* 
ceedoi^^B bare been bad for a year. 1 SeU. Pr. 360. 
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Where a defendant is under terms of accepting short 
notice of trial he is notwithstanding entitled to full notice 
of Inquiry (e) : and where the notice is not sufficient, it 
should be returned, and the Inquisition ivill be set aside for 
irregularity (e). 

Contents of no- rj^g notice (see form below) ( f) must state with accuracy, 
the names of the parties, and the time and place of taking 
the inquisition : and when the Inquiry is to be executed before 
a Judge at the assizes, the notice is given for the assizes, 
generally, as a notice of trial 3 but in other cases, it must 
express the particular time and place of execution 5 — as, 
" on Wednesday the 2dth day of May instant, between the 
^' hours of 10 and 12 o'clock, in the forenoon, at the Sheriff's 
** office in street, within Preston, in the County of Lan- 
" caster," or other place, where the inquisition is to be taken. 
A notice of executing the writ " at 10 o'clock, or as soon 
after as the Sheriff can attend 3" or, " between the hours 
of 10 and 2 o'clock " is insufficient, for uncertainty : but 
a notice to execute the Inquiry ''at 11 o'clock," has been 
held to be regular, where it appeared that it was executed 
before 12 -, and a notice for fVednesday, the 11th June, 
whereas, l^e 1 1th fell on a Thursday, was held not irregular, 
so as to set aside the proceedings, the Defendant not mak- 
ing oath that he was misled by it (g). The notice must be 
signed, dated, and addressed, as a notice of declaration 5 
and when it is intended to employ Counsel on the Inquiry, 
notice thereof should be given, otherwise Counsel's fee will not 
be allowed on taxation 5 and if Counsel attend without such 

(V) Stevens v. Pell, 2 DowL P. C. 355. 2 Cr. & M. 421. 4 Tyr. 
267, S. C. 

(39 Notice of Inquvy. 

In the Common Pleas at Lancaster. 

Between A. B Plaintiff, 

and 

C. D Defendant 

Take Notice that a writ of Inquiry of Damages in this cause will be 
executed at the Sheriff's office in street, within Preston, in the 

County of Lancaster, on the day of instant, between the hours 
of and of the dock in the noon of the same day. where and 

when you may attend, if you think proper. Dated the day of 

Tour's &c. 
To Mr. J. K., Defendant's') E. F., attorney for the Plaintiff, 

attorney, V [by G. H , his sgent.J 

[and Mr. L. M., his agent.] J 
C9) See Tidd's Pr7[9th Ed.] 679. Arch, [by Chitty], 697. 1 SeU. 352. 
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notice^ the Sheriff, if required, may postpone the inqui- 
sition, till the other party has also an opportunity of 
attending by Counsel (A). 

The notice of Inquiry must be given, in the manner How, uid on 
before mentioned^ respecting notices of declaration (i) j ^^^ ^^ "• 
that is, in case the Defendant shall have filed special bsdl, 
or entered an appearance by attorney, by giving notice to 
his attorney, and if he do not reside at Preston, then to his 
agent there : or if an appearance has been entered for the 
Defendant according to the statute, and no attorney is 
employed for him, then by leaving the notice with the De- 
iendant, or at his last or most usual place of abode. If 
there be more Defendants than one, it is usual to give 
notice to each (J), 

The notice may be renewed, or countermanded ; and Countennand 
any irregularity in it is cured, by the Defendant, or his ^^^^' 
attorney, making a defence on the inquisition (kj. 

The writ of Inquiry is a judicial writ, directed to the The writ of In- 
Sheriff J and the nature of it wiU appear from the form ^^'^' 
subjoined (/). 






[h) ElUott 0. NicUin. 5 Price 641. 

Reg. Gen. (4) Aug. Acs. 2 W. 4, see ante pa. 121. 
But see Figmns e. Ward & ors. 2 DowL P. C. 864. 
See Arch, (by Chittj), 269, 598, 887. 

rrj fFrit of Inquiry, 

nllHam the Fourth, ffe. to the Sheriff of Lancashire greeting: 
Whereas A. B., in our Court before our Justices at Lancaster, on the 
dsy of in the year of our Lord [tJie date ofthefirft writ of Summons, 
w Capias'}, impleaded C. D. in an action on promises, lor as the case 
tMy oe^; tibat whereas the said defendant on the day of [here con- 
tiaue mth the declaration to and including the words — " to the Plaintiff's 
damage qf£ "] as it was said ; and in such manner in our said Court 
before our Justices at Lancaster aforesaid, it was proceeded, that the said 
Plamtiff his damaged, by reason of the premises, against the said Defendant, 
ought to recover, but because it is not known what damages the said Plaintiff 
bath sustained. We command you, that upon the oatii of twelve good and 
lawjfbl men of your bailiwick, you diligently inquire, what damages the said 
Plaintiff hatii sustained, as well b;^ reason of the premises, as for his costs 
and charges by him, about his suit, in this behalf expended ; and that the 
Inauitition which you shall take thereupon, you make manifest to our Justices 
tt Laneaster, on tiie day of next, [any day certain] under 

Toar Sesl, and the Seals of tiiem by whose oath you shall take the said 
Inquisition, and have you then and there the said Inquisition and this writ. 
Witness [the Chief Justice of this Court'] st Lancaster, the day of 
[^*e day of issuing'], in the year of our Reign. 

£. F , Attorney. Clarendon. 
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• 

Teste k retam. The practice'relatiiig to the teste and return of this .writ, 
has lately undergone several alterations. It was formerly 
tested the last day of the preceding assizes j and before the 
statute 39 and 40» Geo. III.^ e. 105^ could only be made 
returnable on the £rst or last day of the assizes : but under * 
that act, it might be made returnable either at the assizes, 
or on any of the return days in Easter and Michael' 
mas terms, as in the Common Pleas at Westminster. A- 
further alteration was made by st&tute 1, W. IV., c. 7, s. 
8, which provided, that in lieu of the return days in Easier 
and Michaelmas terms, all writs of Inquiry should and 
might be made retums^le, on the £rst Wednesday in every 
month, in addition to the first and last days of each assi- 
zes. But the mast important recent improvement, has 
been made, by the statute 4 and 5, W. IV., c. 62, by 
which, the Inquiry must bear date on the day of issuing (n) 5 
and " shall be made returnable on any day certain to be 
" named in such writ (0)." 

£3^^ "^ '^^ ^^* ^ made out by the party — ^signed by the Pro- 

^'^^^^^^ thonotary — afterwards sealed, on a docket obtained from 

the Cursitor — and must be lodged with the undersheiiff^ a 
reasonable time before the inquisition, to enable liim to 
aammon a jury : when the Inquiry is to be executed at the 
sitting of the County Court at Liverpool, or Manchester, 
(as mentioned hereaiter) the writ is usually lodged, oa the 
Monday previous to such sitting. 

«J^^^^ The Inquiry is generally executed before the under- 
sheriff, or his deputy J but may, under special circumstances, 
be executed before a Judge, at the assizes, in which case, 
however, the Judge has no judicial power, and merely acts 
as the Sheriff's assistant (p). To procure an inquisition 
before a Judge, an apphcation must be. made, to one 
of the Judges of this Court, founded upon an affidavit, 
stating the special grounds; and if the application be 
granted, the cause is entered with the marshal, in the same 
manner as an issue j and the writ of Inquiry is left widi 
the Sheriff, who returns the inquisition, as in other cases. 

(») Sect. 33. 
(o) Sect. 19. 

(/») BulL N. P. 68. Arch, (by Chit^), 594. Tidd's Pr. [9th Bd.]576; 
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This course^ however, is seldom resorted to -, for when the 
case is one of difficulty or importance^ the parties usually 
consent to luive a Barrister, as Assessor. 

The Inquiry may be executed before, or on, the day of '^^^tn nd 
its retom ; and the. Inquisition may be taken either at the ^^ereexecutwl. 
Sheriff's office in Preston, or (during the assizes) at his 
office, at the assize town : or it may be taken at any of 
the sitdngs of the County Court at Preston, Liverpool, or 
Manchester ; when the Inquisition is taken at such sittings 
at Liverpool, or Manchester, the undersheriff charges a 
guinea extra. 

The course of proceeding on the Inquisition is nearly Proceediii||t on 
the same as on the trial of an issue, and it is not the practice the inquisition, 
of this Court, as of the Courts at Westminster, to obtain an 
order for a good jury : but the undersheriflf will procure 
a good jury at the request of the party, and on his de- 
fraying the extra expense. The attendance of witnesses 
is compellable by writ of Subptena, (a form of which is 
subjoined (s)), which is issued in the same manner, as a 
subpcena for attendance at the assizes. In common cases 
the attorneys themselves, or their agents, attend the inqui*. 
sition 5 but in special cases it is usual to employ Counsel. 
If the Defendant do not attend at the time mentioned 
in the notice, the Inquiry may be executed in his absence : 
and if he attends, he ought not to depart, at the expiration 

(») Subptma on on Inquiry, 

VflSSam ihe Fonrtli, &c. to greeting, We command and firmly 

enjoin jon, and every of you, that all other things omitted, and every 
ezcnae set apart, you, and every one of you, be in your proper persons, 
before jgisquire, sheriff of the County of Lancaster, or his Under- 

sheriff, on the dav of nezl^ [the day meTUionwi 

t» the notice of Inquiry'^, at the saia l^eriff 's office, in [cu in such notice'] 
bjr ofthe clock m the noon, of the same day, then and 

there to testify and speak the truth, in a certain action on promises 
Ut as the ease may be]f before our Justices of our C!ourt of Common 
Fleas for our County Padatine of Lancaster, dependinff, between A. B., 
Plaintiff, and C, D., Defendant, on the part of tne said Plaintiff, in which 
said action our certain writ (rf Inquiry oi damages, to our same^ Sheriff, 
oat of our said Coor^ before o^r saia Justices sent and directed, is, before 
the same Sheriff, in rorm of law, to be then and ther» executed : and this 
jou are not to omit, nor is any of you to omit, on pain of one hundred 
pounds. "Witoess, &c. [as in a Subpcena for the assizes, see ante pa, 147]. 

Note. When the witaess Is to pioduce documents, the torm may 
ssiily be framed aocordix^ly, see anto pa. 147-8. 

q 
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of such time, for the Sheriff may have prior business^ which 
may detain him beyond the time fixed (t) ^ and it is said 
that the Defendant ought to wait an hour^ at least, beyond 
that time (n) . If, however, the Plaintifnegjiecta to attend, 
or to give countermand notice, the Defendant will be 
entitled to the costs incurred by his attendance. The 
"inquisition may be adjourned, if necessary. 

Return of the Tlie Sheriff usually makes his return to the Inquiry, on 
inquiry. application of the party ; but in case of refusal, he may 

be ruled to return it. The return is contained in a 
schedule, on parchment, annexed to the writ 3 is signed and 
sealed in the name of the Sheriff, and jiurors — and contains 
the parties' names — the day of taking the inquisition-^ the 
names of the jury — the amount of damages — and the 
names of the witnesses, with the places of their residence. 
Filing the re- The writ and return are usually handed to the Plaintiff's 
^^^* attorney, or his agent, who files the same with the Protho- 

notary : but the Defendant is entitled to have the inquisi- 
tion filed; for the purpose of taking any objection to it (v), 
or of moving to arrest, or vacate tihe judgment : and if the 
Plaintiff's attorney refuse to file the writ, or to shew it 
to the Defendant's attorney, the Court will order this to 
be done, with costs (10). 

Final judgmtnt As to the time for entering judgment, and issuing execu- 
tion after an inquiry, the practice has lately been altered. 
According to the former practice, when the Inquiry was 
returnable at the assizes, the Plaintiff could not enter final 
judgment until the fifth day of such assizes (Sunday ex- 
Former practice ^''^®^)W * ^^^ when the Inquiry was returnable on a 
monthly return, pursuant to statute 1, W. IV. c. 7, ft 8, it 
was thereby provided that such proceedings might be had 
on the return, as upon writs returnable according to the 



(/) Williams v. Frith, 1 Doug. 196. 

(«) See 1 Sell. 352. 

(o) Ab to the grounds on which an Inquitition will be set asidei' see 
Arch, (by Chitty) ! — 



M Townsend ©.Bums, 1 Dowl. P C. 629. 1 C. & M. 177, S. C. 
Tyr. " ' - 



3 Tyr. 104, 8. C 
(x) Erans' *Pr. 64-65. 
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law then in force^ and which, as regulated by statate 30 

and 40^ Geo. III., c. 105, was, that no final judgment could 

be entered upon an Inquiry^ returnable otherwise than at 

the assizes, until the expiration of ten days after the return, 

exdusive of tb« day of the return, and the day of entering 

judgment and issuing execution. Such was the practice p-^-entDwctice 

before the statute 4 and 6, W, IV., c. 62 : whereby, we vneae^ 

hare seen, the writ of Inquiry shall be made returnable, 

on any day certain to be named therein, and by which' 

it is enacted (z), that ''at the return of every writ of In- - 

''quiry, costs shati be taxed, judgment si^ed, and exe« 

''cution issued ybrMioi^^, iinless the Sheriff, or his deputy,- 

** before whom such writ of Inquiry may be executed, shall 

'' certify, imder his hand, upon such writ, that judgment 

''ought not to be sig]^ed, until the Defendant shall have 

"had an opportunity to apply to this Court, or one of the 

" Judges thereof, for a new Inquiry ^ or the said Court, or 

"one of the Judges thereof, shall think fit to order, that 

" judgment or execution shaU be stayed, tOl a day to be 

"named In such order." The 22nd section of the same 

Act provides, that " notwithstanding any judgment signed, 

" or execution issued, as aforesaid, by virtue of this Act, 

"it shall be lawful for this Court, to order such judgment 

" to be vacated, and execution to be stayed, or set aside, 

" and to enter an arrest of judgment, or grant a new writ 

" of Inquiry, as justice may appear to require 3 and there- 

" upon the party affected by such writ of execution, shall 

" be restored to all that he may have lost thereby, in such 

" manner, as upon the reversal of a judgment by writ of 

"Error, or otherwise, as the Court may think fit to 

"dkeca." ' 

The Flaintiff is entitled to full costs after Inquiry, al- costs, 
though the damages be under 40s., except in actions for 
slanderous words 3 for the restraining statutes 43, Eliz., c. 
6, and 22 and 23, Car., 2, c. 9, (which are extended to the j^gi^^ ^^ 
Courts of the Counties Palatine by statute 11 and 12, W. 
III., c. 9, s. 1), are tconfined lo trials before a Judge (a) 5 
but the statute 21, Jac. 1, c. 16, s. 6, (as to actions for 

(z) Sect. 21. 

(a) See Hull, on Costa 3a Arch, (by Chitty), 966. Wardroper ». 
HidiudsQD, 1 Ad. & EIL 75. Harris v. I>imcaD, 2 Id. 158. 
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Allowanee of 
costs. 



Taxation. 



Ezecutioiu 



slanderous words), ^plies to a writ of Tnqnby, as w^H as 
a trial (b), and extends to all Courts of Record whatever. 
In all actions of assumpsit, debt, or covenant, where the 
debt recovered shall not exceed £20.^ the Plaintiff's costs 
shall be taxed according to the reduced scale of costs in 
similar cases, lately adopted in the Courts at Westminster (c). 
It is in the Prothonotary*s discretion whether to allow or 
not, for Counsel's fees, and preparing briefs (d) : but in otdi- 
* nary cases, these fees are not allowed 5 nor will any allow- 
ance be made for the attorney's journey from another town, 
to attend the execution of the Inquiry, where it might 
have been attended by his agent : nor will Counsel's fees 
be allowed, in any case, unless there has been previous 
notice of an intention to employ Counsd. 

It is not the practice to serve an appointment to tax costs, 
after an Inquiry, unless the D^endant's attorney shall 
have given notice of his intention to attend the taxation. 

Execution may now, as we have seen, be issued, of 
course, immediately on the Inquiry being returned, and the 
costs taxed; provided there be no certificate to the contrary: 
but, if a year and a day elapse, after the taxation, and before 
execution, the judgment must be revived. Where, however, 
the Inquiry is not returned witliin a year, the PlaintiirmBy, 
on procuring the Inquisition, tax the costs, and issue ex- 
ecutipn, without a scire facias ; but in that case, it would 
seem that a month's previous notice of proceeding, should 
be given (c). 



(h) See Hull, on costs 34. Arch, (bj Chitty), 967. BuIL N. P. 329 
Lampen v. Hatch, 2 Str. 934» 

(c) Reg. Gen. (!26_) published as of Mar. Ass. 6 W. 4 ; & see Reg. 
Gen. (63) Mar. Ass. 2 W. 4, ante pa. 178 ; see also post B. d ch. 2% s. 1, 
and see the scale of allowance, 2 Dowl. P C. 485 & seq. 

(rf) See Tidd»s Pr. [gth Ed.J 680. Arch, (hj ChittjJ, 698. 

(e) See Reg- Gen. Sep. Ass. 2 Geo. 4, ante pa. 179; & 4 SelL PJr. 26a 
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SECT. 2. 
OF THE INQUIRY UNDER STAT. 8 & 9^ W. III. C. 11, 8. 8. 

By tlie statute 8 & 9,W. Ill, c. 11, s. 8 (/), in an action inquiryunder 
" upon any bond or bonds, or on any penal sum for non- 8 & 9 w. 3, c. 
*' performance of any covenants or agreements, in any in- *** ** 
"denture, deed, or writing," the Plaintiff, afiter judgment 
on demurrer, or by confession, or default, must (g) suggest 
breaches on the roll, and proceed to execute an Inquiry, 
in the manner pointed out by that Act. 

Formerly the writ of Inquiry in such case, could only be To be executed 
executed before a Judge of assize, or nisi prius : but this ^£^^^^^ She- 

, . 1. ^1. • J j'l ^ •*. "J J ntt, unless other- 

course bemg both expensive and dilatory, it was provided ^^e ordered. 

by the statute 4 and 6, W. IV., c. 62, s. 18, that "all * 

*' writs of Inquiry of damages, to be issued by this Court, 

"under and by virtue of the statute 8 & 9, W. III., c. 11, 

" shall, unless the said Court, or one of the Judges thereof, 

" shall otherwise order, direct the Sheriff of Uie County 

" of Lfancaster, to summon a jury, to appear before him, 

" instead of the Justices or Justice of assize, of and for • . 

'' the. said County, to inquire of the truth of the breaches 

'Suggested and assess the damages that the Plaintiff shall 

''have sustained thereby; and shall command the said 

" Sheriff to make return thereof to this Court, on a day 

'' certain, in such writ to be mentioned ; and such pro- 

** ceedings shall be had, after the return of such writ, as 

'^ are in the said statute in that behalf mentioned, in like 

" manner as if such writ had been executed before a Justice 

" of assize, or nisi prius.*' 

- The writ of Inquiry under the above Act, may be issued Proceedings 
as a matter of course, without a previous order of the thereon. 
Jadge. It is issued and tested as a' writ of Inquiry in other 
cases 3 and may be made returnable, on a day certain to 
be named therein. Notice of the execution must be given 
as before mentioned 5 and such notice must be, to inquire 
of the truth of the breaches suggested, as well as to assess 

(/) As to ivhat cases are within the Act, and the proceedings under it — 
we 1 Williams' Saunders [4th Ed] 68. Tidd's Pr. [9th JM.] 683, and 
ArcK (by Chitty) 604. 

(y) Sw Arclu by Chitty, 606. 1, WilHaxns* Saunders 68, [4th Ed.]. 
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the damages. Notice of intention to attend by Counsel 
should likewise be given, to entitle the Plaintiff to the 
Costs of such attendance : and a copy of the suggestion of 
breaches should be delivered to the Defendant, or his 
attorney (h). 

The Inquiry being returned, execution may be issued 
forthwith, imless the Sheriff, or a Judge, shall have order- 
ed a stay of judgment and execution, as before mentioned 
(i); or unless the execution be stayed, under the provbions 
of the statute 8 and 9, W. III. c. 11. 

(h) GiUingham v. Waakett, Me. Clel. £68. 13 Pri. 791, S. C. 
(i) Ante pa. 185. 
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BOOK 3. CHAP. III. 

OF THE RULE TO COMPUTE. 

We have seen that when interlocutory judgment is signed Reference to the 
in an action of assumpsit, &c., the amount of damages ^ c^uS'^- 
nrast be ascertained, either by a writ of Inquiry, or by a mugee, m what 
reference to the Prothonotary : the latter course, however, «*« tUowea. 
can only be pursued, when the amount of damages is a mere 
matter of calculation, as in actions on Bills of Exchange, 
or Promissory Notes 3 or on Covenants, for payment of 
a sum certain — as on mortgage, for rent, or arrears of 
an annuity 3 or on an award, for payment of money (a). 

But in order to entitle the Plaintiff to a reference to the 
Prothonotary, the instrument must be set forth in the 
declaration (6) : and where the Declaration contains the 
common counts, in addition, the Prothonotary, in entering 
up final judgment, enters a remittitur damna, as to such 
other counts. 

When the action is other than on a bill of Exchange, or Role nisi to 
Promissory Note, the mode of procuring a computation, «>™P«*«« 
(in cases allowing it), is by application, in the first instance, 
to the Court, or a Judge (c) : but in an action of assump- 
sit, on a Bill (d), or Note, the Plaintiff may, immediately 
after interlocutory judgment, obtain from the Prothonotary, 
a rule nisi to compute the principal and interest thereon 
(e), a form of which ru^e is subjoined (/). This rule is 

fa) See further on this lubject, Tidd's Pr. [9th Ed.], 570, & seq. 
Ih) Osborne o. Noad, 8 T. R. 648. 
[c) See Tidd'B Pr. [9th Ed.], 671. 

"for 

370. ' ' ■• "' ' - 'J 



(a) A bill of ezchanee payable in foreign money is an exception ; and fo] 
other exceptions, see Tidd's Pr. [9th Ed.] 571. Chitty on biUs, [6th Ed.] 

(e) Reg. Gen. Mar. Ass. 52, Oeo. 8. 
if) Mule nisi to comfnite* 

taarendon. fAuiniBt'l Assizes, 



[August] Assizes, [6th W. 4.] 
1836. It is ordered by tl 

le Prothonotary of this Court _ 

compute the principal and interest due on the bill of exchange. 



A. B.) The day of 1836. It is ordered by the Court that 

V' >it be referred to the Prothonotary of this Court or his deputy, 

C. D.JtOCC " ----.v.vn,-i..„v 
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now granted of course^ without an affidavit (as formerly re- 
quired) of the nature of the action^ and of judgment being 
signed 5 both these fieicts being ascertainable from the 
proceedings entered with the EVothonotary. When the 
rule is to shew cause in Liondon^ it is returnable in five 
days, or thereabouts 3 and when to shew cause on the cir- 
cuit, in three or four days, after the date ; and if no cause be 
shewn, the Judge, on the usual affidavit of service, attend- 
ance, and default, will order the rule to be made absolute. 

Service of the- A copy of the rule nisi must be served upon the attorney 
Ilule. or agent of the Defendant, if he shall have appeared, by 

attorney ; or if not, then upon himself personaUy, or by 
leaving the same at his place of abode (g) : a service on 
one of several Defendants has been held sufficient} because, 
by sujQTering judgment, they admit themselves to be partners 
quoad that transaction (h). Where a bill of Exchange 
was accepted, payable at a club house, (of which club 
the Defendant was a member), and it appeared that the 
servant of the Defendant called daily there, to receive 
messages and letters left for him, a service of. the rule 
upon the porter of that club house, was held sufficient fij : 
but where the Defendant was an attorney, and the service 
was upon a servant of the laundress, at the Defendant's 
office, such service was held insufficient, though, if the 
laundress had been served, the service might have sufficed 
(j). It is not good service, merely to put the rule imder 
tibe door of the Defendant's chambers (k), or to serve his 
♦ landlady (Q. ^ 

|^rj)romissory note], on which tliis action is brought, and to^ tax tlie 
Plaintiff's costs ; and that the Plaintiff be at liberty to siign final judgment 
for the amount of such principal, interest, and costs^ without executing a 
writ of Inquiry, unless good cause be shewn to the contrary, before the 
honorable Chief Justice of this Court, at his chambers, in Serjeant's 

Inn, Chancery lane, London, [or if on the circuit, << before (the junior 
Judge), at his lodgings, in "] on the day of 

instant, at oxlock in the [afternoon] . By tibe Court. 

(jsi) See Warren v. Smith, 2 Dowl. P. C. 216. Sealey o. Robertson, 
Id. 568. Payett v. Hill, Id. 688. 

(A) Rggins V, Ward & others. Id. 364. 2 Cr. & M. 424. 4 Tyr. 
282, S.-C. ; but see Flindt v. Bignell, 1 Chitt. Rep. 466 n. 

(i) Rid^ay ©. Baynton, 2 Dowl. P. C. 183. 

O) Smith©. Spurr, Id. 231. 

(*) ^trutton & an. V. Hawkes, 3 Id. 25. 

(0 Gardner v. Green, Id. 343. 
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The Defendant may oppose the rale on the ground that Onwhat ground 
the case is not such as ought to be refened to tiie I^tho- ^« mle^tay b« 
notary: or that the amount due is a matter in dispute, and a ^^PP***^ 
proper question for a jury 3 and if the Judge be satisfied 
that it is so, he will discharge the rule, and leaye the Plain- 
tiff to execute a writ of Inquiry (/). But the Defendant 
cannot oppose the rule on the ground that the instrument 
is invalid (m) ; or that there is any irregularity in the pro- 
ceedings previotts to judgment (n) : and where a rule was 
opposed on an affidavit, shewing that the judgment was 
irregular, in having been signed without a demand of plea» 
the Court held, that this was no objection to the rule ) 
but that a cross motion to set aside the judgment should 
be made -, and the rule to compute was enlarged, till the 
motion of the Defendant was determined (0). A rule to 
compute has been granted, where it appeared that the 
note had been destroyed (p) j and, where a bill had been 
stolen, and no tidings gained of it, the Court referred 
it to the master to see what was due for principal and 
interest, on the production of a copy of the bill, verified 
by affidavit (q). In Flight v. Brown (r), however, where 
the drawer sued the acceptor, and the bill had been lost, 
the role was granted, subject to the terms of producing a 
copy of the bill, verified by affidavit, and on its being also 
swcm, that there was no indorsement on the bill itself. 

When the order to compute is obtained, the Plaintiff's Role alNolate. 
attorney makes out his bill of costs, which, together with 
the order, he leaves with the Prothonotary, who grants a 
rule absoluta, and an appointment to tax and calculate ; a 
copy of which rule must be served, in like manner as the rule 
nisi 3 but no affidavit of service is necessary. The appoint- 

(0 See Chittj'B Gen. Prac voL 3, part 6, pa. 682. 
(m) Shepherd v. Charter, 4 T. R. 275. 

(n) Pell. 9. Brown, 1 B. Ic P. 369; fee also Marryatt 9. Winkfield, 2 
Clutt. Rep. 119. 
(0) Marshall.o. Van Omeron, cited in Chitty on bills, pa. 371, [6th Ed.] 
ip) Clarke v. Quince, 3 Dowl. P. C. 26. 

(q) Brown «. Messiter, 3 M. & Sel. 261. See also Allen v. Miller, 
1 Dowl. P. C. 420. 

(r) 2 Tyr. 312., and see Smith's compendium of mercantile law, p«. 
165 to 167. 
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Computation. 



Execution. 



ment must also be served, in order that the Defendant 
may have an opportunity of bringing forward any facts, 
to reduce the 8U|n sought to be recovered (s). 

The Prothonotary allows interest on bills and notes, at 
the rate of five per cent., up to the period of computation} 
and he requires the original bill or note to be then produced, 
in order to ascertain whether it corresponds with the one 
declared upon, and whether any memorandum of pay- 
ment of principal or interest^ is indorsed. In some cases, 
however, as we have seen, the production of the original 
bill or note i^ dispensed with. 

The damages being computed, and the costs taxed, the 
Plaintiff may issue execution immediately^ and make it 
returnable as in other cases. 



(s) Branning 9. Patterson, 4 Taunt. 487. 
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BOOK 3. CHAP. IV. 

OF JUDGMENT ON A WARRANT OF ATTORNEY (a). 

A Warrant of Attorney may be taken, though no action Fonnol warrant 
is pending ; and the only peculiarity in the form of it, 8S "^ Attorney, 
used in this Court, is, that it is directed to attorneys of 
this Court, and authorises them to confess judgment therein. 

Every warrant of attorney must be upon a proper stamp stamp duty on, 
(6), and duly executed. It is not absolutely necessary that ^^ attestation 
there should be an attesting witness (c), unless the war- °^ *^® warrant, 
rant be given by a Defendant in custody i and in that 
case, it is provided, by a late rule (d), " that no warrant of * 
attorney to confess judgment, or cognovit actionem, given 
by any person, in custody of the Sheriff (c), or his officer, 
"upon mesne process, shaJl be of any force, sinless there Ej^e^^tjo^Qf^j^g 
*' be present, some attorney, on behalf of such person in warrant when 
" custody, expressly named by him, and attending at his J^? ^^^t^*"* 
" request, to inform him of the nature and effect of such " ^ *"* ^' 

(a) With respect to the nature and operation of warrants of attorney—* 
when they are revocable — when countermanded by death, marriage, or 
otherwise — and in what cases they will be ordered to be given up, &c. ; 
see Tidd's Pr. (9th Ed.) 545 & seq. Arch, (by Chitty), 569 & seq. 
1 Sell. 378-9. 

(6) By statute 55 Geo. 3, c. 184. sched. part 1, the same duty is im- 
poBed upon a warrant of attorney, as on a bond for the like amount, 
except when the same amount is secured by bond, mortgage, or other 
security, which has paid the ad valorem duty, and except tlie warrant of 
attorney be ^ven to secure a sum of money, for which the person giving 
the same, is m custody under an arrest, in which cases the stamp is JSl. 
The defeasance does not require a separate stamp. See Chitt. on the 
stamp laws, pa. 220. The objection to the want of a proper stamp 
is cured by getting the warrant duly stamped before shewing cause 
aeainst a motion to set aside the judgment, see Burton v. Kirkby, 7 
Taunt. 174 ; and see the next chapter. 

Jc) Kinnersley v, Mussen, 5 Taunt. 264. 
a) Reg. Gen. [31] March Ass. 2 W. 4, which rule though made 
ore the statute 4 & 5 W. 4, ch. 62, has since been extended to proceed- 
ings under that Act, see ante pa. 52. 

(e) Prisoners for debt in the Castle at Lancaster, are considered to be 
in the custody of the Sheriff. 
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'' warrant or cognovit, before the same is executed ; which 
** attorney shall subscribe his name as a witness^ to the 
" due execution thereof 5 and declare himself to be attor- 
" ney for the Defendant^ and state that he subscribes as 
*' such attorney." 



Heaionof mak- This rule, except as to the declaration of the attorney, 
inff the Uwve jg gimiiaj to the old rule of the Court of King s Bench, of 
E. T. 4, Geo. 11., and resembles rule (12) of H. T. 2, W. 
IV. The reason of making these rules is, to protect a 
person arrested and in custody on mesne process, from 
the consequences of an act, by which, in consideration of 
his being released from immediate imprisonment, he might 
subject himself to the payment of a larger sum than is 
What cases are really due : but where he is charged in execution, that 
within the rule, migchief is not to be apprehended, and therefore, the rule 
does not apply to such a case (/). If, however, any fraud or 
imposition be practised upon a party in custody, under 
a writ of execution, in obtaining from him a warrant of 
atto^ey, or cognovit, the Court will grant relief (g). The 
rule does not extend to the case of a prisoner in custody, 
on a criminal charge (h) 5 or at the suit of a party, who is 
not the person to whom the warrant of attorney is given 
(t) : but where, from the conduct of the parties the De- 
fendant is led to believe he is under duress, though not in 
&ct so, the presence of an attorney is necessary (j) ; and 
so too, when others, not in custody, join in the warrant (Ar). 

Pr«je^ ^ ^ ^^ respects the presence of an attorney, he must be aprac- 
toM^jf"" ***" tising attorney, though he need not be an attcMiiey of this 
Courts and a clerk (/), or an uncertificated attorney (m), is 
not sufficient 3 neither will the presence ofthe Plaintiff* s at- 
torney suffice, though consented to by the Defendant (n) j 

(/) Cromptoa v. Steward, 7 T. R. 19 ; and see Watkins v. Hanbiury 
2 ^r. 1245. 

{a) Fell «. Riley, Cowp. 281. 

(A) Charlton «. Fletcher, 4 T. R. 433. 

(t) Smith o. Burlton, 1 East, 241 ; but see Faulkner «. Emtnat^ 6 
Taunt. 233. 

(fi Turner v. Shaw, 2 Dowl. P. C. 244. 

(A) Videntine o. Gulland & ors., 2 Taunt. 49. 

(0 Barnes o. Ward. Barnes [Ed. of 1772] pa. 42. 

Cm) Arch, [by Chittj], 571. 

(n) Hutson r. Hutson, 7 T. R. 7. 
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nor is it sufficient if the Flainti£f *s attorney bring another at- . 

tomey with him, who is not known to, or sent for by^ the 

Defendant, even though he may have acquiesced (o). If, 

however, the Defendant be an attorney, the presence of 

another attorney is unnecessary (p) -, and if any fraud be 

practised by the Defendant, as in introducing one to attest 

bis execution^ as his attorney, who is not an attorney, this 

will take the case out of the rule (q). The rule, however^ • 

is to be strictly compHed with, and it must appear that 

the attorney who attended on behalf of the Defendant, 

did so, at his request, and was expressly named by him (r). 

The attorney must sign his name as such ; but it seems 

to be a sufficient comphance with the rule, if he makes the 

declaration viva voce \s). 

» 

By a late statute (0, in order to render a warrant of at- JJ2^**?"5fif ***® 
tomey available against creditors, in the event of a com- tomey, under 
mission oi bankrupt being afterwards issued against the statute 8 Geo. 
Defendant, underwhich he shall be duly declared a bankrupt, ^ ^* ^* 
it is necessary either to file the warrant of attorney, or a 
copy of it, or to enter up judgment thereon, within 21 days 
afiter its execution, otherwise the judgment and execution 
issued thereon, vnll be as void as against the assignees, who 
may recover back the money levied, or the effects seized. 
Thu provision has not been repealed by the statute 6, 
Geo. IV., c. 16, s. 81 ; and hence it has been held, that 
an execution upon an unregistered wanrant of attorney, 
is void as against assignees, if issued after an act of bank- 
ruptcy, though more than two months before the issuing of 
the commission (u). The execution, however, is rendered 



(o) Walker v. Gardner, & ors. 4 Barn. & AdoL 371 ; but aee Osborne 
«. Oavia, 4 Taunt. 797. 

(p) Barnes [Ed. of 1772] pa. 37. 

(9) Jeyes 0. Booth, 1 Bos. ^ P. 97. 

(r) Fisher v. Nicolas, 2 DowL P. C. 251. 2 C. & M. 215, S. C. nom. 
Fnher v. Papanicolas. 4 Tyr. 44 S. C. Bligh k ors. 0. Brewer, 3 
DowL P. C. 266. 

, (t) WBson 0. Price, 4 Dowl. P, C. 213. Robinson v. Brooksbiak, 
Iia96. 

(0 S Geo. 4, c 39, «. I & 2. 

(«) WilsM & an. AaiigneMV. Wbittaker jr others, 1 Moody k M. 8. 

r 
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void only as against assignees under Bankruptcy^ (and not 
against others (v)) and the provision has been extended 
to the assignees of insolvent debtors (w). 

re^ttered^^^^ '^^ ^^°^ ^^ ^^® warrant of attorney or copy, under the 
above Act, must be, with the Clerk of the' dockets and 
judgments, of the Court of King's Bench 3 even though the 
• warrant be to enter up judgment, in this Court only: 

and a verified copy of the warrant, together with an affida- 
vit of its execution, must be filed with such Clerk, who 
enters in a book, kept for that purpose, in alphabetical 
order, the name and description as well of the person 
giving the warrant of attorney, as of the party in whose 
favor it is given, together with the dates of execution, and 
filing-- the sum for which judgment is to be entered up — the 
amount specified in the defeazance — and the time when 
payable. This book may be searched, and the warrant of 
attorney or copy inspected, by any person, on payment of 6d. 
for the search against one person -, and a copy of the war- 
rant may be had, on payment of the usual fee. The fee for 
filing the warrant, and entering the same, is Is. (x). 

whea*?o bTwrit- ^^ ^ warrant of attorney, or cognovit, be subject to any 
ten on tlie war- defeazance, such defeazance must be written on the same 
rant. paper or parchment, before filing, as above, or the instrument 

will be void (y), as against assignees, in the event of the De- 
fendant's bankruptcy (z), or insolvency (a) ; though valid as 
between other parties (z). It is a rule of the Courts at 
Westminster, that an attorney who prepares a warrant of 
attorney, subject to a defeazance, must cause the same, or 
a memorandum thereof, to be written on such warrant 5 
and his omission to do so, makes him amenable, on motion, 
for a breach of duty^ but does not avoid the warrant (6). 

(v) Aireton v. Davis, 9 Bing. 740. 

(w) 5 Geo. 4, c. 61, b. 16, & 7 Geo. 4, c. 57, b. 33; but warrants of 
attorney required to be executed by Insolvent debtors, before adjudication 
by the Insolvent Court, are not within the Act. See statute 11 Geo. 4, 
Be I W. 4, c. 38, s. 3. 

(x) Chap. Prac. K. B. [2nd Ed.] 287. 

(yS 3 Geo. 4, c. 39, s. 4. 

Cz) Morris v. Mellin, 6 B. & C. 446. Bennett v, Daniel, 10 B. & C. 
500. Aireton v. Davis, 9 Bing. 740. 

(a^ 7 Geo. 4, c 67, s. 38. 

(5) Shaw V. Evans, 14 East 576. Partridge v. Fraser, & an. 7 Taunt. 
307. 
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Judgment may be entered up (!f there be no stipulation When judgment 
to the contrary) at any time within a year and a day after ™*y ^ entered 
the date of the warrant of attorney^ as a matter of coarse : 
but after that time^ it cannot regularly be entered without a 
rule of Court ^ though^ if entered without such rule, none other 
than the Defendant can take advantage of the omission (c). 

If the warrant be above a year and a day, but under ten On • warrant of 
years, old, the Prothonotary will grant a rule absolute, in »**omeY above a 
the first instance, for judgment, upon the production of an ^^" ^ * 
affidavit, shewing the consideration for, and due execution 
of, the warrant of attorney — that the Defendant was living, 
at a certain day in the affidavit mentioned — and, the amount 
still owing. The execution of the warrant must be deposed 
to, by the attesting witness, if there be one ; and if he be 
dead, or abroad, that fact as well as his hand- writing must 
be verified {d), or if he cannot be found, the affidavit must 
state, that endeavours have been made to find him (e). 
With respect to the Defendant's bemg alive, the affidavit 
must shew, that he was living on a certain day, which 
must be within twelve days before the application to enter 
up judgment : but if he be abroad, a longer time will be 
allowed, according to circumstances; four months, for 
instance, if he be in the West Indies* (/). The ftict of 
his being alive must be positively sworn to ; for mere infor- 
mation and belief is not enough (g). It is usual to make 
oath that he has been seen and conversed with, within the 
time required : but it would seem, that a letter from him, 
dated within such period, if verified by affidavit, is suffici- 
ent (A). The affidavit of the debt being owing, may be 
sworn to, by the Plaintiff, or his agent 3 or by his attor- * 
ney, if it sufficiently appears that he has the means of 
knowing the fact (i). 

(e) Jones v. Jones, I Dowl. & R. 568. 

(d) Appleton v. Bond, 1 Chitty's Rep. 744. Taylor v, Leighton, 2 
Dowl. P. C. 746. 

(«) Waring V. Bowies, 4 Taunt. 132. Yoiinff p. Showier, 2 Dow. P. 
C.366. • 

(/) Fursey v. PUkington, 2 Dowl. P. C. 452. 

(9) • V, Hobson, & ors. 1 Chitt. Rep* 314. 

(h) Auon. 1 Chit. Rep. 617 [a]. Sanders v, Jones, 1 Dowl. P. C. 367. 

(0 Ashman v. Bowdler, 4 Tyr. 84. 2 Cr. & M. 212, S. C. 
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r 

Ontwtmiitof AVhen the warrant of* attorney is above ten 3rean old, 

attorney abjiYe the Plrothonotalry will only grant a role nwi, to enter up 

m years o . j^idgment (7) j and where it is more than twenip years 

old, the affidavit in support of the rule> should state &ct8 

which rebut the presumption of payment (Ar). 

^ti^ilbig affi- ii ig QQ objection to the affidavits in support of an appli- 
cation, to enter up judgment^ that they are intituled in 
the cause (/) -, but as tiiere is not^ in ^eict, any cause in 
Courts the i^davits are sufficient^ if intituled of the Court, 
without stating the cause (m). 

Mode of enter- ^^ entering up judgment^ the warrant must be strictly 
ing op judgment pursued. The Plaintifif *s attorney prepares a declaration 
in debt, or otherwise, as the warrant authorizes 5 whidi 
declaration is subscribed by the Defendant's attorney, who 
signs his name to a confession of the action 3 if in debt, by 
nil dicit, or non sum informatus ; or, if in assumpsit, he 
confesses the action, and that tlie Plaintiff hath sustained 
damages to the amount authorized, besides costs. The 
warrant is left with the Prothonotary, together with the 
declaration, and a memorandum of the Plaintiff's attor- 
ney's retainer to enter up judgment. If the ad valorem 
duty be not impressed upon the warrant, the Prothonotary 
requires the production of the deed, or bond, upon whidi 
the full duty has been paid (a). It is not usual to make 
out a bill of costs, the amount thereof being fixed, in all 
ordinary cases, at £4. 10s. 8d. 5 this sum, however, does not 
include the costs of preparing the warrant of attorney, 
which^ unless otherwise shewn, are presumed to have been 
previously paid. 

Execution. Execution may be issued immediately, if there be nothing 

in the defeazance to prevent it 3 and may be made return- 
able as in other cases. But by the general bankrupt 
act (n), "* no creditor, though for a valuable consideration. 



J) Reg. Gen. Mar. Ass. 57 Geo. 3* 



ze V. Pickering, 2 B. & C. 555. 
7) Sowerby © Woodroff, 1 B. & Aid. 667. 

[m)Exparte Gregory, 8 B. & C. 409. Davis v. Stanbury. 3 Oowl. 
P. C. 440. ' 

But see ante oa. IdS note b. 
Geo. 4 c. l6, e. 106. 



(a) Be 

We, 
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" who shaU sue out execution upon any judgment^ obtained After bank- 
''by default^ confession, or nil dicit (o)/ shall avail himself raptej* 
"of such execution, to the prejudice of other fair creditors, 
" but shall be paid rateable vnQi such creditors '* unless the 
goods shaU be seized upwards of 2 months before the is- 
suing of the commission^ (p) ; and the protecting clause of 
the statute, 1, W. IV., c. 7 (q), does not extend to warrants 
of attorney (r). 

It is also provided by the Insolvent Act, that where any After imolveney 
person w&o shall petition the Insolvent Court, shall have 
g^ven any warrant of attorney, or cognovit, no person shall, 
after the commencement of the imprisonment of such prison- 
er, avail himself of any^myacuis, issued upon any judgment 
thereon 5 but shall be a creditor for the same 5 and this 
even though the goods may be seized before the imprison- 
ment (s). 

If execution be not issued within a year and a day after 
judgment, it is necessary to revive the judgment by scire 
facias : but a stipulation in the warrant of attorney, that 
execution may issue after that time, without a scire fa-- 
cias, is legal (<). 

(o) These words comprise every species of judgment obtained affainst & 
defendant, except jodcment after verdict, trial by the record, and on de- 
murrer ; per Tindiu, C. J. in Cuming v. Welsforo, 6 Bing. 504. 

{p) See sec. 81 of the act ; and see Godson v, &inctuary, 4 B. & Adol. 
255. 1 Nev. k M. 52, S. C. Wilson & an. v. Whittaker, & others, 1 
Moody, fc M. 8, ante pa. 195. 

(q) See poet pa. 200. 

M Croasfield & ore, v. Stanley, 4 B. & Ad. 87. I N. & M. 668»S. C. 

(*} 7 Geo. 4, c. 57, s. 34; and see Kelcey v. Minter Scan. 1 Bing. 
N. C. 721. 

(0 Morris O.Jones, 2 B. & C. 242. 8 D. & R. 603, S. O, 
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BOOK a. CHAP. V. 



OF JUDGMBNT ON COONOYIT. 



At wliat time a A cognomi actionem, may be taken at any time pending 
TOporitmaylM the action, even before the process is served (a) j and in 
^'^ one cascj the Court of Excheq[aer held^ that it was suffi- 

cient, if taken after instructions for the writ had been sent 
to the agei^t, and before the writ was actually issued (b). 
It must be signed by all the Defendants ; and where par- 
ties execute at different times, the execution by the last 
reUtes back to the time of the execution by the first (c). 
If ^vexL after plea, it sometimes contains a dause author- 
- izing the plea to be withdrawn : but this is unnecessary. 

to decUra be- ^^^ though it is not necessary to declare, before a cogno- 
fore taldng a vit IS taken, yet this is advisable, where bankruptcy of the 
^'^'fi^^^ Defendant, is anticipated ; for, notwithstanding the genesal 

bankrupt act, (6, Geo. IV., c. 16, s. 108), whidi 
''that no creditor, though for a yalnable consit 
** who nhall sue out execution upon any judgment obtained 
'' by deftiult, confession, or nihil dicit, sImH avail himsdf 
"of such execution, to the prejudice of other fur credi- 
" tors 5 but shall be paid rateable mth such creditors (i(;;" 
yet, by a subsequent statute (e), (after reciting the above 
clause), it is provided, " that no judgment ^signed, or exe- 
cution issued, on a *^gnovit actionem signed after decUtra^ 
tion filed or delivered, or judgment by defieuilt, confession, 
or nihil dicit, according to ^e practice of the Court, in 



te 



(a) Kerbey e. Jenkins, 2 Tyr. 499. 

(&) Wade & on. «. Swift, 8 PrL 513. 

CO Perry v. Tamer & or». 1 Dowl. P. C. 800. 2 Trr. 126^ 8* C. 
2Cr. &J. 89, S. C. 

(<0 &«• sate pa. 199. 

(«) 1 W. 4, c. 7. •. 7. 
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" any action .coHunenced adrerseljj and not by coUnsion 
'' for the purpose of fraudulent prderence^ shall be deemed 
'' or taken to be within the said provision of the said recited 
•*act(/)." 

« 

Hftere is notldng peculiar in the form of a cognovit to Form of oogno- 
be used in this Court. If it be given in an acticm of cn< ^^ 
svmpsii, the Defendant confesseth ''the action, and that 
"the llaintiff hath sustained damages to [/Ae aciuai 
"amount^ besides costs, to be taxed by the Prothono- 
" tary :'* and if the costs are intended to be '' as between 
"attorney and client^" these words should be added. 
When the action is in debt, the Defendant confesseth 
" tbe debt, in this action, and that the Plaintiff hath sus- 
" tamed damages to one shilling besides costs,*' as before. 
The terms (if any) then follow — and if the cognovit 
be sabject to any defeazance, it must be stated thereon^ 
to render it available s^ainst assignees, under bankruptcy 
or insolvency (§•). As the statute 4 and 5, W. IV., c. 62, 
requires the nature of the action to be stated in the first 
process, care should be taken in preparing the cognovit, 
that it agrees with the writ in this particular, otherwise 
there may be a difficulty in entering up the judgment. 

A cognovit, merely as such, does not require a stamp : Stamp on cog- 
but if it be for the sum of twenty pounds, or upwards, ^°^*» *ben ne- 
and subject to terms, an agreement stamp is necessary (/*). ^^^*^' 
A cogatmt, however, (upon terms), for thirty pounds, to 
Kcvaejive pounds and costs, is not a cognovit for the pay- 
ment of twenty pounds, so as to render a stamp necessary 
(t). It is not clearly defined what are such terms as to 
i^equire a stamp ; but it has been held, that a stamp is 
requisite where the cognovit contains an agreement tp 
pay the debt by instalments (;') 5 and also, where the stipu- 



(/) This clause doea.iiot extend to judgments on warrants of attomej, 
«ee ante p». 199. 

(g) See ante pa. 196. 

(A)Horley 9. Ha]l, 2.J)qwI. P. C. 49i. Rote o, TombliMOD, 3 U> 

(0 Amestr. W\» 2 B. Sc P. 150. 

0) ^ Beardon «.' Swaby, 4 East 168. 
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ladon is^ that judgment is not to be entered up till after 
default of payment^ on a certain day following (/r). 

yhea a stamp A Stamp, however, is not it seems necessary, where the 
18 not neceesary ^Qgnovit merely contains a stipulation by the Defendant, 
that*no writ of Error shall be brought, or bill in Equity 
filed (/) ; nor where the Plaintiff's attorney, at the time 
of the execution of the cognovit, gives a memorandum, on 
a separate paper, that the Defendant is to have time (m). 

When stamp Although a cognovit containing terms, must be stamped, . 

may be impress- yet it is sufficient to support an execution under it, if it be 
stamped, before cause is shewn against a rule for setting 
aside the execution (n) : and the time for shewing cause 
will, it seems, be enlarged, to give the Plaintiff an oppor- 
tunity of getting -the cognovit stamped (o) : the objec- 
tion, therefore, to the cognovit, on the ground of its not 
being stamped, may be of no avail (p)^ and where the 
judgment is set aside on that ground, the cognovit will 
be suffered to remain on the file, and when stamped> a 
fresh judgment may be signed, and execution taken out (9). 

Attestation of ^^® same rule which requires an attorney to be present, 
cognovit given to attest the execution of a warrant of attorney, given by 
by a prisoner. ^ prisons: in custody, on mesne process, extends to cog- 
novits (r). 

Filing cognovit That tlie cognovit may be available in the event of 
under 3 Geo. 4 bankruptcy, or insolvency, it must be filedy (pursuant to 
«• 39. statute 3, Geo. IV., c. 39, s. 3,) within the same period, 

and in the like manner, as a warrant of attorney, other- 
wise it will be inoperative, as against the assignees (s), 

(k) Pitman o. Humfrey, 2 Tyr. 500; see also Morley o. Hall, infra; 
but see Jay v. Warren, 1 Car. & P. 632. 

(0 Green v. Gray, I DowL P. C. 360. 

(m) Morley o. Hall, 2 DowL P. C. 494. 

(n) Pitman v. Humfrey, supra. Rose v. Tomblinsoii« 3 DowL 
P. C. 49. Clarke v. Jones, Id. 277; and see Barton v. Kirkby, 7 
Taunt. 174. 

r<?) Doe dem. Phillips «. Roe, 6 B. & Aid. 766. . 
fp^ Per Parke, B.* in Clarke v. Jongs, supra, 
fgl Pitman o. Humfrey, supra. 

fri See the rule and the decisioiui thereon, ante pa* 193'*4-V 
~ See ante pa, 196-6. 
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though not as against others (/)• It is observable^ that 
thu section in speaking of cognovits, mentions ^^ing only, 
and does not, like the preceding clause of the Act, (rela- 
tive to warrants of attorney), prescribe the alternative of 
filing, or entering np judgment, within twenty one days: 
and it has not been determined whether the entering up of 
judgment on a cognovit, within that time, is equivalent to 
registration. A book for the entry of cognovits, similar 
to that for the entry of warrants of attorney, is kept by 
the Clerk of the dockets and Judgments, in the Court of 
King's Bench 5 which book may be searched, and an 
office copy of the cognovit had, on the same terms, as be- 
fore mentioned^ respecting warrants of attorney (ii). 

If no time be given by the cognovit, the Plaintiff may At what time 
tax his costs, immediately, and issue execution ) and this fcj^^"*/^^ 
even, as we have seen (v), during the assizes at which the 
cause is entered for trial : but a fieri facias cannot be 
executed after the commencement of a Defendant's im^^ 
prisonment, who has petitioned the insolvent Court (w). 

If judgment be not entered within a year and a day after 
the date of the cognovit, an affidavit must be produced, of 
the amount remaining due: but it is not necessary to 
swear to the execution of the cognovit, or that the De- 
fendant is living. If execution be not issued within a 
year and a day after judgment, the judgment must be 
revived : but a stipulation to waive the necessity of a scire 
facias, is binding (w). 

On entering up judgment, a biU of costs must be made Mode of euter. 
out, and taxed by the Prothonotary : but no appointment to ing judgment, 
tax is necessary, even where the cause has been brought to 
issue. The cognpvit is filed with the Prothonotary : and if 
a declaration has not been previously filed, the Plaintiff must 
file one -, in which case, one count only, will, in general, 
be allowed for, in the costs. The cognovit is deemed an 

(0 Green v. Gray, 1 DowL P. C. 350 and see ante pa. 195-6. 
(tt) Ante pa. 196. 
(v) Ante pa. 174. 
{») Ante pa. 199. 
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appearance^ and it is not the practice of this Courts to file 
a separate memorandum of appearance. Where the cog- 
novit is given after the enrohnent of the record^ and before 
the cause is entered for trial, the costs of enrolment will 
be allowed (y) 5 and when given after the Plaintiff has 
incurred ccsts of preparing for trials an affidavit of increase 
must be produced, on taxation. 

As to a cognovit, operating in discharge of bail, or the 
Sheriff — see the authorities referred to bdow (z). 

(v) See ante pa. 140. 

{z) Arch, (by Chitty) 167-497-8. Tidd'sPr. [9th Ed.] 295-301-305-315 
1097) and see Hannington v. Beare & an. ^4 Dowl. P. C. 256. 



BOOK 4. 

OF PROCEEDINGS IN PARTICULAR ACTIONS (a). 

CHAP. 1. 
OF PROCEEDINGS IN EJECTMENT. 

Proceedings in Ejectment^ in this Court, are commenced 
either by Declaration^ (which is the usual mode) /or by 
writ of Pone. 

SECT. 1. 
OF THE PROCEEDING BY DECLARATION. 

The Declaration against the casual ejector, is substan- Beclaration 
stantially the same, as in the superior Courts at Westmins- gainst the o 
ter. It may be intituled of a particular day, as declarations ®J®*^'' 
in personal actions (6), though the rule of Court, requir- 
ing declarations to be so intituled, does not, it seems, apply 
to actions of ejectment (c) -, and it must, unless other- 
\¥ise ordered, have in the margin, the words " Northern 
I>ivision,'* or " Southern Division," as the lands may be, 
in one or the other division of the county (rf) -, a mis- 
statement in which respect, would, it seems, be an ir- 
regularity. 



(^d) This book is confined to those particular actions in the proceedings 
of wnich there are rules of practice peculiar to this Court — as actions of 
Ejectment, and Replevin, on Recognizance of bail, and against Prisoners ; 
touching^ the proceedings in other particular actions, as against Peers, Mem- 
berb ofParliament, Hundredors, justices of the Peace, Clergymen, Consta- 
bles, Heirs on the bonds of their Ancestors, Prisoners under the Lords' 
Act, and Insolvent Act, or Paupers : or in actions by, or against Corpora- 
tions, Executors or Admimstrators, Bankrupts or their Assignees, Husband 
and Wife, Infants, Idiots, or Lunatics; see Arch, (by Chitty): and 
Tidd's Pr. [9ih Ed.] 



Doe dem Ashman v. Roe, I Bing. N. C. 253. 
Doe dem Evans o. Roe, 2 Ad. & £. 11. 
(</) See ante pa. 37-38. 



Jt^ 



206 EJECTMENT. 

The dedaradon must be filed in the IVothonotary^s office, 
and a copy thereof, with the usual notice (e), dehFered to 
the tenant in possession : but where it is intended to apply for 
bail, pursuant to statute 1, Geo. IV., c. 87, then in addi- 
tion to such notice, a notice should be given, signed by the 
lessor of the Plaintiff, that the tenant wfll be required 
to give bail, according to that statute (/). 

At wbat time to ' Formerly the declaration against the casual ejector was 
be filed. required to be filed, and the copy delivered to the tenant, on 

or before the first day of every Hilary or Trinity Term (g), 
to enable the Plaintiff to obtain judgment, against the 
casual ejector at the next rule day, or to proceed to 
trial at the following assizes 5 or if the action was brought 
by landlord against tenant, between the August and March 
• assizes, the declaration was to be filed, and served, on 

or before the third day of February, to entitle the Plain- 
tiff, to proceed as above-mentioned (h) -, but now, '' decla- 
rations in ejectment may be filed at any time, without 
reference to terms, or role days (jt). 






The service of the declaration, being regulated by the same 
^P**"^**™ practice which prevaOs in the Courts at Westminster, it 
may suffice to observe generally, that personal service upon 
the tenant, is good, anywhere : and service on his wife, upon 
the premises, or at her husband's house, is sufficient 5 or, it 
seems, that service on her anywhere, will suffice, provided 

(e) Notice to appoor^ jf c. 

^ To C. D. \the Tenant], 

I am infonned that vou are in poweenon. o^ or daim tiiie to, die 
premises mentioned in tnis declaration of Ejectmoit, or to some part diefe- 
of ; and I being sued in this action as a casual Ejector only, and \ama% 
no daim or title to the same, do advise you to appear in his Majestjr^ 
Court of Common Pleas at Lancaster, within fourteen days next after 
service hereof by some attorney of that Court, and tiien and there hy a 
rule of the same Court, to cause yourself to be made Ddfehdant in my 
stead, otherwise I shall suffer jud^ent to be entered aoainst me fay de- 
fimlt, and you will be tomed out of poesession. Dated toe day of 
1836. Your sincere Friend, Richard Roe. 

(fy A» to die time and manner of putting in bail, and as to other pro- 
ceedings under the etatoto, see Tidd'a Pr. r9th Ed.], 1209^1221-1£)9; 
and Arch, [by Chitty],648 to 663. 

(f) Reg. Gen» Lent Ass. 1751. 

(A) Reg. Gen. (53) Mar. Ass. 2 W. 4. 
(0 Reg Gen. (12) Mar Ass 5 W. 4. 
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she be living ^th ber husband (/) : but if nddier the hus- 
band nor bis ivife can be served^ then service on one of his 
family, or bis servftfit, on the premises, will suffice, if it 
appear^ by affidavit, on the application £6t judgment against 
the casual ejector, that the tenant afterwards received the 
declaration^ and knew the meaning of it (J), Where the 
service bas been nmde under special circumstances, the 
Jadge allows it, or not, in his discretion, according to the 
exigency af tbe case; and he sometimes requires the 
Tenant; to &bew cause, why the service ought not to 
be deemed good 3 a summons for which purpose will be 
granted^ as vvell before service, (if the difficulty be then 
contemplated) > as after. ^ 

Sucb service must, formerly, have been effected before when and ii 
tbe expiration of the time for filing the declaration against f^* manner 

*^,.^ V. '^u J-.. -.• be served. 

the casual ejector, but now it .may be made, at any tmie. 

At tbe time of service, the nature and meaning thereof, 
sbonld be stated, which is usually done, by reading over, 
and explaining 16 the tenant, the notice subjoined to the x 
declaration 5 and it will suffice to read it over without explain- 
ing it, or to explain it without readitg it over (^) 5 but the 
explanation ought to be made 14 days, at least, before the 
am>lication for judgment against the casual ejector. 

*' In all actions of Ejectment by declaration, if the te- Jwdjpnent 
^ nant ch: tenants^ or such other person, or persons, as ^^ ejeci 
** sball, by this Court, be suffered or permitted to be made 
*^ defendant, or defendants, in the room or stead of the 
*' casual ejector, either with or without such tenant, or te- 
" nants, do not appear, within /owr^een days next after ser- 
'^vice of the declaration, upon the tenant, or tenants, 
'^ in possession of the lands or premises in question, and 
** enter into the usual and common consent nde, judgment 
*' by default may be immediately entered, by order of one 
^^ of tbe Judges of this Court, to be made upon the usual 
** affidavit of service {I)" 

(j) Arch, [by ChittyJ, 614, wKicli see further as to service. 

(h) Doe o. Roe, 1 Dio^i; P. C. 428. Doe dem Jones v. Roe, Id. 518. 
Doe r. Roe, 2 Id. 199. . 

(0 ^*if- ^*^' t^^l ^'^^' Abb 5 W. 4* 
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Mode of obtain- Formerly, the only mode of obtaining judgmeiit against 
ing judgment the casual ejector, was by motion to the Court, on the 
Ejector! ^'"" ^sual affidavit of service j and although the Plaintiff may 
now, as formerly, apply by motion, yet, according to the 
above rule, he may have an order for judgment, immediately 
after default of appearance. To obtain such order, affi- 
davits must be made, of the service of the declaration (m), 
and that the tenant in possession has not appeared, nor 
entered into the usual consent rule, according to the practice 
of this Court. Upon the production of such affidavits, an 
order for judgment will be granted, in the first instance, 
provided the service of the declaration was in the common 
way 5 but if otherwise, the Judge will grant a sununons 
only, directing, if necessary, the mode of service -, and he 
will also give the tenant an opportunity of shewing cause, 
where judgment is not applied for, within a reasonable 
time («). 

It is not the practice of this Court, to serve a rule 
for judgment 3 nor to take it out : but judgment may be 
entered, as soon as the order for it is obtained, and 
should be entered without unreasonable delays for 
where a rule for judgment was obtained, the Court, after 
a lapse of four years, refused to ^allow judgment to be 
entered (on an affidavit that the same tenant was still in 
possession, and had not paid any rent, since the com- 
mencement of the proceedings) saying that there could be 
no scire facias, as there had been no judgment 3 and that 
it was too late to enter up judgment, in that Ejectment (0). 



Appearance. 



The appearance is entered, either by the tenant, or his 
landlord, or both. The tenant may appear alone, on 
entering into the consent rule, without a separate rule 
for that purpose 3 but, when the landlord joins with him 
in the defence, it is necessary to obtain an express rule 
to join them 3 and this the Prothonotary will grant of 
course, without motion or affidavit : where, however, it 
is intended to make the landlord defendant in the tenant's 



(m) See form of such affidavit, Chitty's forms, 426 ; and as to tbe re- 
quisites of the affidavit, see Arch, [by Chitty], 618. Tidd's Pr. r9th Ed.] 
1215. 

(n) Right dem. Jeffery ». Wrong, 2DowI. P. C.348. 

(o) Doe dora. Taylor v. Roe, Lan. Mar. Ass. 1824. 
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Stead; a special application for that purpose must be made 
to the Court, or one of the judges thereof. 

At the time of entering the appearance^ the new de- Consent rule, 
fendant must also enter into the usual consent rule^ a form 
whereof is subjoined (p). This rule is obtained from the 
Prothonotary, in blank, filled up by the defendant's attor- 
ney, and signed by him : it is then filed with the Prothono- 
tary, and afterwards (usually when the declaration is filed 
against the new Defendant) signed by the Plaintiff's 
attorney. The Prothonotary will afterwards, when requir- 
ed, draw up a rule thereupon, which is the same in every 
respect, as the one signed, leaving out the names of the 
attorneys. 

Formerly, the defendant was not required by the con- 
sent rule, to confess that he was, at the commencement 

- Consent rule, 

(p) Clarendon. [March] Assizes 6t1i Wm. 4th. 

John Doe [on the'\ It is ordered, by the consent of the attorneys of both 
demise of A. B.] (parties, that C. D., [tiie tenant], be made Defendant 
V. fin. the stead of the now Defendant Richard Roe, and 

Richard Roe. J do forthwith appear at the suit of the Plaintiff, and 
receiye a declaration in an action oi Trespass and Ejectment, for [part of] 
the premises in question, which [said part of the said] premises, he the 
said C. D., hereby admits to be, or consist of [one messuage or dwelling- 
house, with the apf)urtenanceB situate at ] for which he intends as 
tenant to defend this action of Trespass and Ejectment ; and it is further 
ordered by the like consent that the said C. D., do forthwith plead not 
guilty thereto, and upon the trial of the issue, confess lease, entry, 
and ouster, and that he was,. at the time of the service of the declaration 
[or "the writ of Pone"] in possession of the premises, herein-before men- 
tioned and specified, and insist upon the title only, otherwise let judgment 
be entered for the Plaintiff, a^nst the now Deifeiidant Richard Roe, by 
default, and if, upon the trial of the said issue, the said C. D. shaU 
not confess lease, entry, and ouster, and such possession as aforesaid, 
vvhereby the Plaintiff shall nut be able further to prosecute his suit against 
the said C. D., then no costs shall be allowed for not further prosecuting 
the same, but the said C. D. shall pay costs to the Lessor of the Plaintiff 
in that case to be taxed, by the Prothonotary of this Court, or his deputy : 
And it is further ordered, that if upon the trial of the said issue, a verdict 
shall be given for the said CD., or it shall happen that the Plaintiff • 
shall not kirther prosecute his said suit for any other cause than for not 
confessing lease, entr^, and ouster, and such possession as aforesaid, then 
the lessor of the Plaintiff, shall pay to the said C. D. costs in that case to 
be adjudged. 
To he signed by the attorneys, thus : — E. F., Attorney for the Plaintiff. 

G. H., Attorney for the Defendant. 

Note — If both landlord and tenant appear, their names must be inserted 
m the rule, and it is stated, that the one intends as landlord, and the other 
as tenant, to defend, &c., and if the landlord alone defend, the rule may 
be altered accordingly. 
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of the action, in possession of the premises; and k Mme' 
times happened^ after the lessor of the plaintiff had proved 
his title, that he was nonsuited, for want of proving such 
possession j to remedy which inconvenience, it has been 
provided (9) that " the defendant shsJl specify in the con- 
" sent rule, for what premises he intends to defend -, and 
" shall consent in such rule, to confess, upcm the trial, 
'' that the defendant (if he defends as tenant^ or, in case 
" he defends as landlord, that his tenant) was at the time 
" of the service of th^ declaration, in the possession of such 
premises -, and that if upon the trial, the defendant shall 
not confess such possession, as well ab lease> entry, and 
oustar, whereby the plaintiff shall not be able furtto to 
prosecute his suit, against the said defendant, then, do 
costs shall be allowed, for not fUrther prosecuting the 
'* same j but the said defendant shall pay costs to the 
lessor oi the plaintiff, in that case to be taxed." 



€€ 
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Declaration a- The new defendant having appeared, and entered into 
Srf**di^t "*^ ^^ consent rule, the next step is, to file a declaratioii 
against him, with the Piothonotary 5 which declaration is 
similar to the one against the casual ejector, substituting 
for his name, that of the new defendant. Notice of 
declaration must be given, as in other cases^ to the defen- 
dant's attorney, or his agent. 

h^^T *"*^ ^ When the practice was for the Plaintiff to declare on 
® ® * or before the first day of Hilary or Trinity Term, as 

before stated, it was necessary, in case the tenant appeared 
at the rule day next after service of the declaration, to 
declare against him, at such rule day, or within three days 
afterwards ; otherwise, the new defendant was not obliged 
to plead issuably, for the then next assizes (r) : but noWj 
as we have seen (s), the declaration *' may be filed at any 
time, without reference to terms or rule days.** It must, 
however, be filed before the rule day after the assizes^ next 
succeeding the time of entering the appearance, or die De- 
fendant \^ be entitled to nonpros^ as in other cases (0* 

(9) I^g* 6«n. Mar. Abb. 2 Geo. 4. 
(r) Reg. Gen. Lent Ass. 1751. 
(«) Ante pa. 206. 
(0 See poBt B. 5, ch. 7. 
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After nonpros for want of declaration^ the Defendant is not 
entitled to his costs, unless the consent rule shall have been 
entered into, by the Plaintiff 5 but the 'proceedings in a 
second ejectment will be stayed^ until such costs are 
paid (u). 

It is ordered, by a late rule (o), that *' the time for piea. 
'' pleading, in every action of ejectment, shall be eight days> 
" exclusive,** that is^ after service of the notice of declara- 
tion j and in default of plea^ the Plaintiff, after a proper 
demand (to)^ may sign judgment, and forthwith issue a 
writ of possession, and execution for costs : the Defend- 
ant may, however^ as in other cases, have a rule for eight 
days further time to plead, undertaking to go to trial at the 
foUowing assizes. 

The issue is made up, and the record prepared, as in Issue, 
other cases j and it is provided by a late rule [x), that ''every 
'* action of ejectment shall stand for trial, at the assizes next 
^' after issue joined, in case such issue be joined eight days 
" (exclusive), previous to such assizes 3 unless this Court 
" or one of the Judges thereof, shall otherwise order." 

Although it is not the practice of this Court, in ordinary i^otice of trial 
cases, to give notice of trial for the first assizes, after issue when necessary, 
joined, yet in proceeding under the statute 1 Geo. IV., 
c. 87, s. 2, notice of trial must be given (y) : three days* 
notice, however, in such ca&e, has been held sufficient (z). 

Where there is a verdict for the PlaintifiT, he may have judgment and 
a writ of possession, and an execution for costs j or he execution, 
may have an execution for costs, separately 5 but where 
he is nonsuited, for the defendant*s not confessing, lease, 
entry, and ouster, he may have a writ of possession for the 

(tt) Goodright dem. Ward v. BadtiUe, 2. Bl. Rep. 763 ; Smith dem. 
Ginger r. Barnardiston, Id. 904. Doe dem. Langdon v. Langdon. Same 
V. Roe, 5 B. & Adol. 864. Doe dem. Standish & an. v. Roe, Id. 878. 

(») Reg. Gen. [12] Mar. Ass. 6 W. 4. 

(w) See ante pa. 175-6. 

(«) Reg. Gen. [12] Mar. Ass, 6 W. 4. 

(y) Holroyd J. in Doe. dem Charles ©. Weatherby, Lan. Mar. Ass. 
& Geo. 4. and see the statute, 
(z) Holland B. Anon, Lfo. Aug. Ass. 1832. 
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]and»4 but mutt pi^oceed by attachment, apoa the con- 
sent rule, for his costs ; where, however, the action is brought 
by landlord agaiiat tenant, pursuant to the statvHse 1, 
Geo. IV., c. 67, the plaintiff is not to be nonsuited, for such 
non-confession 3 but the production of the consent rule 
will be sufficient evidence of lease, entry, and ouster ; and 
the plaintiff, having complied with die requisites of that 
Act, may proceed to give evidence of mesne profits (a). 
When the plaintiff is nonsuited upon the merits, or ^e 
defendant has a verdict, the latter cannot have an exe- 
cution for hia coats, but may proceed by attachment apon 
the consult rule. 



SECT. 2. 
or ^ROCB&OiNO BY K»9B. 

Proceeding by We have seen that according to the £t>rmer practice, 
Pone. when the proceeding in ejectment was commenced by 

declaraiioHy the lessor of the Plaintiff was required to file 
and serve the declaration^ on or before the first day of 
Hikry or Trinity Term, or (in the case of an ejectment 
by landlord against tenant), on or before the third day 
of February, in order, either to obtain Judgment by de- 
fault, against the casual ejector, at the men next rule 
day, or to go to trial at the fbllowmg assizes. Where, 
however, the plaintiff was too late to proceed by declara- 
tion, the practice was to serve a writ of Pone, ten days, 
at least, before the assiees, upon which, as we shaH 
presently see, judgment may be obtamed against the 
casual ejector, in the event of an appearance not bein^ en- 
tered within dght days aliber the first day of such assise 5 • 
but as by the new rules (mentioned in the last section), a 
declaratibn against the casual ejector,, may now be filed at 
any time, without reference to terms ', 9ad aa an appeanoce 
must be entered within fourteen days fdPter jservice of the 
declaration, whenever filed, the proceeding by writ of 
Pone is rendered so unimportant, that it is not likely here- 
after to engage much of the attention of the practitioDer. 

(a) See the Act; &Bee Areh, [by Chitt;y]«5Sl^. Tidd*« Pr.[9diBd.] 1289. 
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As this proceeding, however, is not absolutely superseded^ 
it may be proper to notice shortly, the rules and practice 
relating to it. 

The writ of Pone is an original writ, issued from the The Writ of 
Chancery of Lancashire^ and made out by the Cursitor, up- ^^^^' 
on written instructions left with him. It is dated on the 
day of issuing, and is always returnable on the first day of 
the following assizes. The party issuing the writ, gets it 
setved; and the manner of service is the same as of a de- 
claration, and must be effected ten days, at least, before 
the assizes (6). The affidavit of service must shew, that 
the tenant had a copy of both the Pone and notice (c) ; 
imd also that the true intent and meaning of the writ and 
service, were exphiinjed to the tenant, before the expiratioii 
of the proper time for service (d). 

If the tenant, or other person admitted to d^nd, do Judgment a- 
^ot appear within eight days (exdusive), next after the ^°|,*. *^® ^**" 
return of the Pbne, and enter into the usual consent 
role, judgment by de&ult may be immediately entered, 
by order of a judge, to be made upon the usual affidavit 
of service (t) 5 or a motion for judgment may be made, at 
the assbes. In entering up judgment, it is necessary 
to file a dedbfatkua against the casual elector. 

The other proceedings are the same, as in actions of Further pro- 
ejectment commenced by declaration. ceedings 



The proceedings upon a writ of Error in ejectment, are. Error, 
with a few exceptions, the same as in other cases. The 
recognizance of bail in error, must betaken in double the 
yeariy vahie, aixd double the costs (/). 

0>) Re^. Oen. Lent Ass. 1751. 

\c) Bayley J. Anon. Lane. Aug. Ass. 56 Geo. 3. 

(a) Bayley J. Anon. Lane. Mar. Ass. 2 Geo. 4. 

(«) Reg. Gen. [55] IfeRit. Ass. 2 W. 4. 

(/) Reg. Gen. [16]. Mar. Ass. 2 W. 4. 
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BOOK 4. CHAP. 11. 



OF PROCEEDINGS IN RBPLEVIN. 



Replevin usual- The action of Replevin is generally commenced in the 
in the°c^*unty County Couit by Plaint, and removed into this Court, by 
Court writ of Recordari facias loquelam (a). 

Proceeding! in It being usual to enter the plaint in the County Court, 
rtie County before the issuing of the Recordari, it may be proper 
to notice^ briefly, the practice of that Court, on such 
proceeding. The plaint cannot be entered there, until 
the Replevin is returned, and filed with the Sheriff: but 
either party may, at, or after the County Court next follow- 
ing the taking of the replevin, file it, and enter the plaint ] 
and if the replevin be granted by one of the Sheriflf's 
deputies, and not returned to the Sheriff^ at the Court 
next after the replevy^ either party may^ at that or any 
subsequent Court, move for a rule upon the deputy, to 
return the replevin and bond, within fourteen days after 
service of such rule (6). The plaint may be removed, 
though the Plaintiff has discontinued the action in the 
Court below (c). 



Removal from 
the County 
Court. 



The cause may be removed from the County Court, by 
either party, without cause j and by the Plaintiff, without 
bail> whatever may be the amount of damages : but the 
Defendant cannot remove it, where the damages are under 
ten pounds, without first entering into a recognizance (d) 
pursuant to the statute 34^ Geo. III. c. 58^ s. 2, for pay- 
ment of the damages and costs, in case judgment shall 
pass against him. It sometimes happens that a Defendant 

(a) As to the removal of causes to this Court, in general, see post B. 
5 ch. 1. 

(b) SeeWoodburn's Pr. of the County Court of Lane. pa. 37. 
hj 2 Sell. Pr. 161. 
[a) As to the nature of such recognizance, its form, and the mode of 

taking It, see post B. 6, ch. 1, 
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k desiTous of removing the cause^ before the Plaintiff has Recomuance 
taken any proceeding in the Court beloiv ^ and in that case when requisite, 
there is nothing to shew the amount of damages claimed, 
and consequently no criterion^ whereby to ascertain, 
whether or not a recognizance is necessary : the prac- 
tice, however, in such case, is, to enter into the recog- 
nizance. 

The Recordaii (a form of which, together with the Writof Record- 
return thereto, is subjoined (e»)), is an original writ, directed arifadasloque' 
to the Sheriff — issued from the Chaacary of Lancashire '^' 
— and made out by the Cursitor, upon leaving with him, 
written instructions, contauiing the names of tiie parties, 
and the name of the attorney issuing the writ — a general 
desoiption of the goods — the nature of the writ*^aDd the 
return. The writ is dated, on the day it issues 5 and was 
formerly made returnable at the assizes, only : but by a 
late act (/), it is required to be made returnable, on the 
first Wednesday in the month next after the issuing there- 
of, unless in the meantime the assizes shall be holden for 
this County, and then, on the first or last day of such 
assizes, as the case may be, next after the issuing thereof. 
When the writ is sealed, it is delivered to the Sheriff 

(e) Writ of Be. fa, lo. ; and the Sheriff** return thereto, 

William the Fourth, &e. to the Sheriff of Lancashire greetiog : We com- 
mand yoot that in full County Court, jou cause to be recordra, the plaint 
vhich is in the said Court, without our Writ, between A. B. Plainti^ and 
C. D. Defenchuit, of a plea of taking and unjustly detaining divers goods, 
[cattle], and chattelB, of the said Plaintif!^ as is said ; and that you have 
^t record before our Justices at Lancaster, on [Wednesday], the 
^a^ of next, under your seal, and the seals of four lawful men of your 
nid County, of those who shall be present at that record, and prefix the 
Muae dar to the parties, <hat ^ey be <^en there, to proceed in that plaint» 
18 it shall be just : and have you there» the names of the aforesaid four men, 
uid this Writ. Witness ourself at Lancaster, the day of 

\the day of tenting] in the year of our Reign. Holt* 

£* F., Attorney. 
Return to the above Writ. 

By virtue of this Writ to me directed and delivered, I have recorded the 
plaint wi&in written, between the parties within-named, under my seal, 
W the seals of [naming the four per8on9\ four lawful men of the said 
County, of those who were present at the recording thereof, as appears in a 
certain schedule hereunto annexed. ^— — sheriff. 

Note. The schedule contains the style of the County Courts as of 
^hkh the plaint is entered—the entry of the plaint — and of the further 
proesedings. 

if) 1 W. 4, c. 7, 8. 9. 
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and immediately suspends his power -, and on the receipt 
thereof, is generally . allowed. Notice of the- writ being 
issued, lodged with the Sheriff, and allowed, must be given 
to the opposite party : and if the Sheriff refuse to return 
it, he may be ruled to do so. 

Proceedings in As the Recordari removes the plaint only, the proceed- 
Court. -jjgg jj^ ^Yiis Court commence de novo -, and the Sheriff 
having made his return, the next step to be taken by the 
party, is, to file the writ, with the Ptothonotary. When 
this writ was returnable at the assizes only, it must 
Filing the Re. jj^ve been filed, by the party suing forth the same, within 
ing^appearwice" twenty-one days next after the first day of the assizes, at 
&c. which it was returnable -, or, in default thereof, the oppo- 

site party might file it, and issue a procedendo to remand 
the cause -, or (being the Plaintiff) might issue a Capias ad 
respondendum, to compel the Defendant's appearance (g). 
Former practice The Defendant was required to appear, within twenty- 
one days after the return of the Recordari', or, in default 
thereof, the Plaintiff might remand the cause (A). 

Presentpractice The former practice is altered, by making the Recordari, 
returnable on the monthly returns, as well as at the assizes j 
and also, by rule (6) of Aug. Ass., 2, W. IV., whereby it is 
ordered, " that every appearance to any writ of Recordari 
^facias loquelam, shall be entered witlun eight days next 
after the day on which such writ shall be made return- 
able ; or in default thereof, that a writ of procedendo (i) 
may issue, to remand the cause.'* If> therefore, the De- 
fendant, after removing the cause, is desirous of keeping 
it in this Court, he must file the Recordari, and appear 
thereto, within eight days after its return ; or the Plaintiff 
may, immediately, without any previous notice, or demand 
of appearance, ii^sue a procedendo -, and after the cause is 
once remanded, it cannot be removed- again. With 
respect to a Plaintiff, it is not provided, by the new 
rules, within what time, he must file such writ, to prevent 
& procedendo from issuing; but the safest course is, to file 

(g) Beg. Gen. Mar. Ass. 58 Geo. 3. 

(h) Reg. Gen. Mar. Ass. 57 Geo 3. 

(t) See form of this Writ post B. 5, ch. 1. 
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it, within eight days after the return ; and he may issue 
process (j), to compel an appearance. 

The Plaintiff must declare within twenty-eight days next Nonpros for 
after appearance entered, otherwise the Defendant may (after ^t of declara- 
a proper demand of declaration) sign nonpros(/f)^ upon which ^^^' 
he is entitled to posts (Q : but as there is no avowry, it is not 
the practice toaQow double costs, under stat. 11, Geo. II., 
c. 19, s. 22 (m). After nonpros, the Defendant may either 
issue a writ pro retorno habendo, (which, however, is almost 
fiaflen into disuse) 5 or, if the distress was for rent («), he 
may make a suggestion on the roU, in the nature of an 
avowry or cognizance, and proceed to execute an Inquiry, 
pursuant to statute 17, Car. II., c. 7, s. 2, (which is ex- 
tended to this Court, by 19, Car. II., c. 6), giving 15 days* 
notice thereof ,(0) ; or he may take an assignment of the 
replevin bond, and sue thereon, in this Court, in his own 
name, pursuant to the statute 11, Geo. II., c. 19, s. 23 (/>). 

There is nothing peculiar in the practice of this Court, as to Declaration, 
the /orm of the pleadings, in replevin. It is usual, how- 
ever, to state in the declaration, the removal from the 
County Court (9). The time for the Plaintiff to declare. Time for filing, 
is, as we have seen, within twenty-eight days next after 
appearance entered 5 and " no rule shall issue for further 
" time to declare, unless upon a special application to the p , . 
"Court, or one of the Judges thereof (r).'* Notice of 
declaration must be given, as in other cases {$). 

(j) Such process, according to the rale of Mar. Ass. 58, Geo. 3, ante pa. 
206, is a Capitis ad respondendum ; and there lias been no general rule 
since the statute 4 & 5 W. 4, c. 62, authorizing the issuing of a Writ of 
^ttnifRon« for this purpose — and see the 14th Sect, of that Act. 

(k) Reg. Gen. Mar. Ass. 58 Geo. 3 ; and as to such demand see ante pa. 
176-6. *^ 

(0 Davies u. James, 1 T. R. 371. 

(m) And see Lindon v Collins, Willes' Rep. 429, & Gurney v. BuUer, 
1 B & Aid. 670. 

(n) See Tidd's Pr. [9th Ed ] 977, as to the meaning of the word 
"Rent" here. 

(o) See the above statutes ; and as to the' proceedings under them, see 
Arch, [by Chitty], 671. 1 Saund. Rep. 196. 2 Id. 286. 2 Sell, Pr. 179, 

(p) The mode of assigning «, re{>levin bond, and the proceedings thereon, 
are tne same as in the case of a bail bond — see ante pa. 108. 

(q) For the form of commencement of a declaration, after a remoyal 
from the County Court, see post B. 5 ch. 1. 

(r) Reg. Gen. Mar. Ass. 68 Geo. 3. 

(s) See ante pa. 120 & seq. 
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* 

ArowiT and o- The general rule of Aug. Ass., 2, W. IV., idiidi pro- 
ther pJesdingB vides, that the time allowed to a Defendant to pleads diall 
afwlit ti^Tto ^ ^S^* ^*y* (exclusive), is not considered, in practice, to 
be filed. have repealed the previous rule of Mar. Ass., 58, Geo. III. 

which regulates the time for taking proceedings in replevin, 
and by which it is ordered, that " the Defendant shdl not 
be compelled to avow, cr reply to, or otherwise answer 
any pleading filed by the Plaintiff, until the rule da§ next 
*' tStjeir the filing of the declaration, plea in bar, or other 
pleading, on the part of the flaintiff ; nor, in case aodi 
rule day sbaU happen within eight days next after the 
filing of such pleading, until the second rule day after 
" the filing of such deduction, or other pleading." If the 
avowry, &c., be not filed within the times above mentioned, 
the Plaintiff may, after a proper demand (<), sign judg- 
ment^ and proceed to execute an Inquiry, as in other ca8e8(tf). 

Sev nl A - Several avowries or o^izances are not to be allowed, 
riea, unless a distinct ground of answer, or defence, is intended 

to be established, in respect of each : for example, avow- 
ries for distress for rent, and for distress for damage fieasant, 
are to be allowed > but avowries for distress for rent, vary- 
ing the amount of rent reserved, or the times at vddch 
the rent is payable, are not to be allowed (r). As to the 
consequence of inserting more avowries than are necessary 
— see Tit. Costs (w). A rule to avow several matters, must 
be obtaioed, in like manner as a rule to plead several mat- 
ters, in ordinary cases (x) ^ and the avowry must be signed 
by CounseL 

Pleadiii(p by* The time allowed for a Plaintiff' in rq[4enn, to answer 

wWtimf'foSie "*y previous pleading, is the same ah in other penonal 

filed. actions, that is, until. the rule day next after the filing of 

the previous pleading; or, if that happen within o^t 

days after the filing thereof, then untU the second role 

day {y). But *' every Plaintiff in replevin may be entitled 

to an eight days' rule, for further time to plead in bar, 

rejoin, or file any other subsequent j^eading, the Flain- 

(0 See ante piu 175.6* 
(u) See ante jMu 179. 

(9) See rale (>] of HiL T. 4 W. 4« HMtinbir.ia refderin, iwabo 
within the rale. 

See poet B. 5, eh. 22, a. 1. 
See ante pa. 12S. 
See ante pa. 130. 
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" tiff undertaking to plead issuably, rejoin gratis^ and take 
" short notice of trial for the following assizes -, and not 
" to bring a writ of error for delay (z),** 

The issue must be joined eight days (exclusive) before inue and de- 
the assizes^ to be in time for trial (a) ; and by rule of murrer. 
March assizes^ 2, Geo. IV., (which is confined to actions 
of repleyin)^ it is ordered^ that " whenever an issue shall 
"be tendered in pleading by, or on the behalf of, the 
*' Defendant, such Defendant, in case of the Plaintiff's 
" default, shall or may on the last day prescribed by the 
"roles of this Court, for making up issues in time for 
''trial at the then next assizes, add a Similiter to such 
" pleading, and give notice thereof to the Plaintiff's attor- 
" neyor agent: but thatsuchPlaintiff may, within fivewhole 
" days next after service of such notice, strike out such simi- 
"Hter, and file and give notice of a demurrer : and that in 
** case the Defendant shall join in such demurrer, then the 
''Plaintiff, his attorney or agent upon the defendant's 
"entering or filing such joind^ in demurrer, shall be 
'' obliged to accept a notice of executing a writ of Inquiry^ 
" at the then next ensuing session of assizes, every such 
"notice being given two (6) days (exclusive) before the 
" day of executing such Inquh-y." 

As both parties in replevin are considered actors> either RQeord, trial, 
of them may prepare the record -, the Defendant may &c 
proceed to tnal, without a proviso (c) 5 and there can be 
no judgment as in case of nonsuit (d). 

As there is no peculiarity in the practice of this Court, Verdict, costs, 
relative to the verdict, costs, judgment, or execution, in judgment and 
an action of replevin, it will be sufficient to direct the «*®<^"**^* 
practitioner to more enlarged treatises on these, and other 
subjects, touching replevins 5 merely repeating, that the 
Stat. 17 Car. 2, c. 7, (which* provides certain remedies in 
this species of action), is extended by stat. 19 Car. 2, c. 6, 
to the Courts of the Counties Palatine. 



z) Reg. Gen. Mar. Ass. 58 Geo. 3. 

a) See ante pa. 132. 

h) But see ante pa. 179, aa to notice of Inquiry. 

c) 2 Saund. 336. c. 

d) Tidd's Pr. [9th Ed.] 762. 2 SeU. Pr. 164. 
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OF PB0CEEDING8 AGAINST BAIL ON THEIR RECOGNIZANCE. 

Ca. Sa. against As a preliminary to the proceedings against Bail on 

e pnncipai. ^^^^ recognizance, a Ca, Sa. must be lodged against the 

principal^ and returned non est inventus -, and may be issued 

for that puipose, after a levy of part^ under a fieri facias (a). 

^*d**°f ***** '^® ^^' '^^' ^ '^^^^ ^^* ^ ^ ordinary cases, and is indor- 

sed '^ to be returned^ non est inventus :" but if the Plaintiff 
knows the Defendant to be in custody, at the time of 
procuring such return, the proceedings against the bail, 
will be irregular (6). It must be dated on the day of 
issuing (c) 3 and as there does not appear to be any thing 
in the recent rules or enactments, to alter the former prac- 
. tice, requiring an interval oi fifteen days between its teste 
and return, it will be proper still to allow such interval. 
With respect to its return, this, it seems, ought to be on a 
day certain 5 and may be either a monthly return, or at 
the assizes (d) -, for, as it is well observed (e), if the Ca. 
Sa. be made returnable immediately after the execution 
thereof, it is difficult to say when the Sheriff's return is to 
be called for, or that his return of non est inventus, can be 
said to be an execution of the writ (/). 

Lodnng with It is neccssary that the Ca. Sa. should lie in the Sheriff's 
the Sheriff, &c. office the last four days (exclusive) before the return ; and 
Sunday, or other holiday, is not reckoned one of them^ for 
this purpose (g). On the return day, the Sheriff will re- 
turn the writ, pursuant to the indorsement, on the appli- 

(a) Stevenson v. Roche, 9 B. & C. 707. 

(b) Briggs V. Richardson, 2 DowL P. C. 156. 

UJ Stat. 4 & 5 W. 4, c. 62, s. 33. See ante pa. 43. 
id) See ante pa. 43. 

Ce) See Chapman's 3rd Addenda to K. B. Pr. pa. 129. 
Cf) See also Arcb. fby Chitty], 441-442-501. 
Cq) Howard v. Smith, 1 B. & Aid. 628. Furnell v. Smith, St an. 7 
B. & C. 693. Scott V. Larkin^ 7 Bing. 109. 
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cation of the party^ without having made an attempt to 
take the Defendant -, and the writ when returned, is filed 
with the Prothonotary. It is not necessary to give the bail 
notice of the Ca. Sa. : and the Plaintiff may, on the day of 
its return {h), proceed against them, either by action of 
debt, or by Scire facias — the former proceeding, however, 
is the more usual. The extent of die bail's liability is 
stated in another place {i). 

The Prothonotary, on being applied to, will enrol the Enrolling the 
recognizance, and also the judgment in the action against recognizance, 
the priDcipal y copies of which records may be had, to 
enable the Plaintiff to prepare his Scire faiias) or decla- 
ration. 

Proceeding by Action of Debt, 

The proceedings in an action of debt, on a recc^izance Action of debt 
of bail, must be commenced by writ of Summons ; for the on the recogni- 
Defendants cannot be arrested : and as the recognizance >"'^<^* 
is joint and several, the bail may be proceeded against, 
either together, or separately; though several actions 
ought not to be brought, without a sufficient reason (J). 
The writ of summons is issued as in common cases 3 Writ of sum- 
but, in addition to the matters ordinarily required to ^^^' 
be indorsed thereon, it is ordered by a late rule (k), 
that such writ " shall be indorsed with a memorandum. Indorsement. 
'' stating, that the same is on a recognizance of bail, in a 
''suit against C. D., the Defendant 5 or, the Defendant 
''first named in the process, in the original action, and 
"another, or others, (in case- there are more than one).'* 
It is obvious that the former rule of Coiirt {I), requiring the 
process to be served four days before the return, is inap- 
plicable to the Writ of Summons, in which no return day 
is mentioned. The subsequent proceedings are as in Subsequent 

other cases. proceedings. 

(&) Shivers v. Brooks, 8 T. R. 628. 

(t) 8ee ante pa. 89. 

0") See Arch, [by Chitty], 606. 

{k) Reg. Gen. (10) Mar. Ass. 6 W. 4. 

(0 Reg. Gen. Mar. Ass. 62 Geo. 3. 
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Stayioir pro- 



taviog 



Although the bail are, in strictness, fixed, immediately 



ceedings on ear- on the return of the Ca. Sa.'j yet, by the indulgence of the 
prhidipid. * * Court, they are allowed to render their principal after 
that time 5 and it is provided by rule (10) of Mar. Ass. 5 
W. IV., that proceedings on the writ of summons " may be 
''stayed, on payment of costs of .the writ, and service 
''thereof, and affidavit of such service (if made), incase 
" the Defendant or Defendants in the original action, for 
" whom such bail shall have been given, shall be surrender- 
" ed (m),and notice thereof shaU be given, within eight days 
" (inclusive) of, and next after, the service or execution of 
" such writ, against the bail.** 

Rule to stay ^^ furtherance of the above provision, it is ordered 

proceedings af- (n), that " upon affidavit of the service of such writ, 
ter render. « ^^^ ^f g^jjj Surrender having been made, and notice 
" thereof given, as in the last rule is mentioned, the Pro- 
" thonotary of this Court, or his deputy, shall have power 
"to issue a rule absolute, to stay proceedings on the 
"recognizance of bail, upon payment of such costs as 
" aforesaid.** 



Staying pro- ^^^ proceedings against bail may, in any stage, be 

cee^ngs wiUi- Stayed, without a render of the principal, on pa3nBent of 
out render. the debt and costs in the original action, and of the costs 
of the action on the recognizance (o), a rule nisi for which 
purpose, may be had from the Prothonotary, and will 
operate as a stay of the proceedings, from the service, until 
otherwise ordered. 



Staying pro- " To entitle bail to a stay of proceedings pending a writ 

ceedmgs a^£ error, the application must be made, before the time to 

pending a writ ,. y . '^f „ , v 

of Error. " surrender IS out (p). 



Scire facias. 



Proceeding by Scire facias (q). 

The writ of Scire facias is made out by the party — 
tested on the day of issuing — and returnable, on the first 

(m) As to surrendering a defendant in discharge of bdul, see post B. 5, 
chap. 14. 

[n) Reg. Gen, Cll) Mar. Ass. 6 W. 4. 

fo) See 2 Sell. Pr. 68. 

!p) Reg. Gen. (42) »Iar. Ass. 2 W. 4. 

[q) See further as to the Writ of Scire facias, and ihe entry thereon ; 
post B. 6> oh. 24. J J 



PROCEEDINGS AGAINST BAIL. 223 ^ 

or last day of the assizes^ or on any of the monthly returns. 
It is signed by the Proihonotary^ afterwards sealed^ on a 
docket obtained from the Cursitor^ and then lodged with 
the Sheriff. 

It was formerly the practice to issue two writs of Set. Notice to bail. 
/a. 'y and to get them both returned nihil, without giving 
the bail any notice ; but it was afterwards provided (r), 
that DO judgment should be given against bful, upon the 
return of two nihils, in a proceeding by scire facias, with- 
out/our exclusive days* notice^ given to the bail, of such 
proceeding, previous to the return of the alias scire facias, 
verified by affidavit; or without a special order of the 
Court, or one of the Judges thereof. 

When it is intended to sue out one Set. fa. only, proceeding by 
there must, it seems, be fifteen days between its teste and one Sci.fa. 
retom {s) 5 and it must be left with the Sheriff, /our full 
days before the return 3 a warrant thereon must be per- 
sonally served, on each of the bail, by two persons, who 
should indorse the service on the warrant, and sign their 
names thereto {t). 

Upon a proceeding by two Writs o{ Sci.fa., there must be Proceeding by 
fifteen days (inclusive) between the teste of the first, and re- ^^ /a^*' ^ 
turn of the last. The first need not be left in the Sheriff*s 
office four days before the return ; but the alias must (t). 

If the principal be surrendered, and due notice thereof staying pro- 
given, within four days (inclusive) of and next after the ceedings after 
return of the scire facias, returned scire feci, or the alias '®°"®'- 
idre facias, returned nihil, the proceedings against the bail 
may be stayed, on payment of the costs of such proceed- 
ing; and on such other terms, as the Court, or one of the 
Judges thereof, shall appoint (m). The Prothonotary will • 
grant a rule nisi for this purpose, the service of which, 
operates as a stay of proceedHngs, until the Court, or a 
Judge, otherwise order {u) : and if the rule be not made 

(r) Reg. Gen. Mar. Ass. 52 Geo. 3. 

(«) Evans' Pr. C. P. L. 110 : but see 2 Sell. Pr. 48. 

(0 Evans' Pr. C. P. L. 110. 

(«) Reg. Gen. Mar. Ass. 52 Geo. 3» 
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Judgment by 
de&ult. 



App< 
and 4 



learance 
d quashing 
Sci,fa, 



Subsequent 
proceedings. 



Costs. 



absolute^ the FlaintifF xnay take stich steps^ as of the day 
whereou the rule nm was obtained («). 

Should the principal not be surrendered^ as above men- 
tioned, the Plaintiff should file his entry with the Protho- 
hotary, fourteen full days previous to the rule day, next 
after the return of the last sci. fa. 5 at which rule day he 
may sign Judgment, and issue execution against ^e bail 
{i>)y eidier jointly, or separately (w). 

An appearance to a sci, f(L is entered with the Protho- 
notary^ and notice thereof must be given, as in other cases. 
After an appearance, the Plaintiff will not be allowed to 
quash the writ of sci. fa*, except on payment of costs (i). 

The times for taking the subsequent proceedings, are ad 
in other cases (y) ; uid by the law amendment act it is pro* 
vided, that " in all writs of scire facias, the Plaintiff ob- 
taining judgment, on an award of execution, sl^ recover 
his costs of suit^ upon a judgment by default, as well as 
upon a judgment dh&r plea pleaded^ or demurrer joined." 



<( 



<€ 



t€ 



(«) Reg. Gen. Mar. Ass 52 Geo. 3. 
f») Evans' Pr. C. P. L. 111. 
ho) Sainsbury o. Pringle, 10 B. & C. 751. 
(x) Reg. Gen. (Ti9) Mar. Ass 2 W. 4. 

(y) As to.tbe declaration and subsequent proceedingis see 2 SdL Pr.61* 
(z) See Stat 3 & 4 W. 4, c. 42, s. 34, & see Brewster v. Meeks, 2 
Dowl. P. C. 612. 
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BOOK 4. CHAP, IV. 

OF PBOCEEDINQS AGAINST PRI80NSBS. 

SECT. 1. • 

Prisoners for debt in the Castle of Lancaster^ are con- Procaetfingt 
sidered to be in the custody of the Sheriflf; and proceed* •««>»«* P'wob- 
ings against them^ in actions non-bailable, are the same, as V*' 
against Defendants at large 5 but are different in bailable i^oM."^**"^* 
actions. JFormerly the mode of detaining a Defendant in j^ ^ailabl 
gaol, upon mesne process, was, by issuing, in the usual way^ tions. 
and lodging with the Sheriff, a bailable writ of Capias : but 
by statute 4 and 5, W. IV., c. 62, s. 7, it is enacted, that 
" when it shall be intended to detain in any such [that is per- 
" sonal] action, any person being in the custody of the keeper 
'' ofthe gaol for the county ofLanca^^er, the process of detain- . 
" er shall be according to the form of the writ of Detainer, J"^"* ^ ^^' 
^' contained in die schedule to that Act, and marked number 
" 5 (a), and a copy of such process, and of all indorse- 
es WrU of Detainer^ as prescribed hy the Act. 
WUliam ike Fourth, frc. To tbe Sheriff of Lancashire, greetixi^ : W« 
command you, tliat you ^etun C. D., if lie shall be found in your custody, 
at the delivery hereof to you, and him safely keep, in an action on pro- 
mises, [or, 01 debt, &c., ae the case may be], at the suit of A. B., until 
he shall be lawfully discbaived firom your custody : aad we do further com- 
mand you, that on receipt hereof, you do warn the said C. D^^ by serving 
a cop^ hereof on him, that within eight days after service of such copy, 
inclasive of the day of such service, ne do cause special bail to be put m 
for him, in our Court of Common Pleas at Lancaster, to the said action ; 
and that in default of his so doing, the said A. B. may declare against him, 
on or before the third Commission day of the Assizes (exclusive of Sunday) 
next after his detainer, and proceed theieon, to judsfment and execution : 
And we do further commana you the said Sheriff, that immediately afiter 
the service hereof, you do return this our writ, or a copy hereof, to our 
said Court, together with the day of the service hereof. Witness ^the 
Cfcwf Justice of this Court, or in ease of vacancy of such office, then 
^of the other Judges thereof] at Lancaster, the day of [the day 
of issuing] in the year of our Reig^. 

^* B. This writ is to be indorsed m the same manner as the writ of 
Capias, but not to contain the warning on that writ. 

[The amount of debt and costs must also be indorsed, pursuant to rule 
of Court — see ante pa. 54-57 ; and as to the amount of costs — see post 
Chap« on costs]. 
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ments thereon, shall be delivered, together with snch 
process, to the keeper of the said gaol, who shall forth- 
with, serve such copy upon the Defendant, personally, or 
'' leave the same at his room ; and the dedaration there- 
upon, shall, and may allege the prisoner to be in custody, 
in the said gaol : and the subsequent proceedings shall 
be, as against prisoners in custody upon mesne process, 
according to the practice of this Court, unless otherwise 
ordered by some rule, to be made by the Judges of the 
• " said Court." 

Construction of Since this statute, it is questionable whether the writ of 
the statute 4& Capias can be used, for the purpose of a detainer j for 
s^ 7/ though the above section provides, that when it shall be 

intended to detain any person in gaol, the process for that 
purpose, shall be a writ of Detainer, yet, as the first warn- 
ing on the writ of Capias, states, that '' if a Defendant, 
** being in custody, shall be detained on this writ 3'* or 
''being arrested thereon, shall go to prison,** ^c, this 
would seem to imply, that the Capias may be used for the 
piu'pose of a detainer. 

The di£ferent modes of construing the act, with these 
apparent contradictions are, 1st — to give to the words 
'' shall be,** as used in reference to the writ of Detainer, a 
directoiy, and not a compulsory meaning : 2nd — by con- 
struing the word ''custody,** in the wanuBg on the Capias, 
to mean, the custody of ike Sheriff, in coe^radistinction to 
that of the gaoler, .which distinction prevails in the Courts 
at Westminster (c) : and 3rd — by holding that the warn- 
ing on the Capias, contemplates the case of that writ, when 
issued against several Defendants, some of whom are in 
custody, and others at large. 

With respect to these several modes of construction, it 
may }^ observed, — as to the first, that it seems too much 
to contend that the words "shall be** as applicable to the 
writ of Detainer, have not a compulsory meaning 5 besides 
if they are not peremptory, there would be no occasion for 
the writ of Detainer : — ^with respect to the second, it may 
be sufficient to observe, that the distinction upon which 

(c) See Atherton't Treat. 22. 29« 
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it is founded, does not prevail in this Court ; for we have 
seen, that a Defendant in the gaol of this Court, is con- 
sidered to be in the custody of the SherilT. The last of the 
above modes of construction, seems to be the most 
plausible ; for where some of the Defendants are in gaol, 
and others at lai^e, the writ of Detuner would clearly 
be inapplicable for the purpose of holding the latter to 
bail ; whereas the writ of Capiai would not only serve 
the purpose of arrest, but, without much impropriety, and 
with no inconvenience, might now, as formerly, be used 
for the purpose of a detainer. 

The writ of detainer issues upon an affidavit of a bail- Wiitof Deiiia- 
able cause of action ; and is signed, sealed, dated, or "'' '""' ""^ 
tested, in the same manner as a writ of Summons, or 
Capiat. It is to be indorsed in the same manner as a iDdorwmeDt on 
Capiaa, but not to contain the warning on that writ : and the 
coDseqaence of omitting to insert therein, or indorse 
ihereon, any of the matters required, is the same as in the 
case of a Summons or Capias (il) . 

Astotheproper manner of executingtbe writ of Detainer, Eirautiimaf. 
there is some perplexity, occasioned by the language of 
the 7th section of the statute being different irom that of 
Uie writ itself, which, the statute prescribes : by the one 
it is required tha^^- copy of the process, with tBe in< 
dorsements, sbttj^He delivered, tcith such proeeu, to the 
keeper of the gjlwgviho shall forthwith serve such copy, 
upon the Defeit^el^t personally, or 1 
room; and by the vmt^ti^ -Sheriff; (i 
ed), ^ter. being commanded to detain 
ia required, on the receipt of the wr 
therein mentioned) by serving a co] 
and the Sheriff ia also commanded, th: 
such service, he return tlie writ, or a i 
Court, togedier with the day of servict 

Prom the writ itself, therefore, it wou 
Ik lodged with the Sheriff, and that he must execute it, by 
serring a copy on the Defendant : and the practice is, for 
the party issuing the writ, to make out a warrant thereon, 

{d) S» ante pi. 59. 
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(containiiig a verbatim copy of the writ) and to leave the 
writ and warrant with the Sheriff^ who transmits them to 
the gaoler, keeping a copy of the wfit^ for the purpose of 
making a return. The gaoler delivers a copy of the writ/ 
to the Prisoner. 



Bail. 



Perfecting bail 
to obtain a 
discharge. 



The time for the Defendant to put in bail, is the same 
as on a writ of Capias ; and when his object is to get dis- 
charged from custody^ he should give /our days (exdusive) 
notice of perfecting the bail (e). 

When a Defendant in custody has put in and perfected 
bail, according to the practice of the Court,|and '' no notice 
** shall be forthwith given to the Prothonotaiy, by the Plain- 
tiff, or his attorney, of his or their intention to apply, to 
some Judge of this Court, against the allowance, the said 
Prothonotary, or his deputy, shall issue a rule for the 
discharge of such Defendant (/)." This rule is abso- 
lute in the first instance ^ and on its being lodged with the 
gaoler, together with the Sheriff's certificate, that there 
are no other detainers, the Defendant will be dischaiged, 
forthwith. 
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Declaration. 



If a Defendant be taken, or charged in custody, upon a 
writ of Capias, and imprisoned for want of sureties, for his 
appearance thereto^ the Plaintiff may declare against him, 
and proceed thereon, according to the practice of the Court, 
as against a Defendant in custody, on mesne process (g) -, 
^e*m^*^* *° *^** ^' ^® Plaintiff may declare, at the expiration of eight 
days^ from the execution of such writ, inclusive of the day 
of such execution (h) : but if the object in filing the de- 
claration, be, to prevent the Defendant's discharge, for 
want thereof, then the Plaintiff must declare, on or before 
the third commission day of the assizes, (exclusive of Sun- 
day), next after the detainer, or arrest (i). Nonpros, for 
want of declaration, is due at the same time, as in other 
cases (j). 

(e) Reg. Gen. Lent Ass. 1793 ; and see ante pa. 95. 

(/) Heg. Gen Lent Ass. 1793. 

&> 4 &5 W. 4, c. 62, s. 4. 

(A) Id. 8. 9 ; and see the writ of Capias ; ante pa. 67 ; and die warn- 
ing thereon. See also the form of the writ of Detainer ; ante pa. 225* 
and see ante pa. 77. 

(t) But see post pa. 231 note w. 

O ) See post B. 6. eh. 7. 
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The declaration begins by stating the Defendant to be Fonnof dedar- 
a prisoner for debt, in the custody of the keeper of the * °°' 
gaol, for the county, of Lancaster 5 and after a writ of 
Detainer, it is expressly provided (/(), that " the declaration 
thereupon, shall and may allege the prisoner to be in 
custody, in the said gaol." The form of declaration, 
except as to its commencement (Q, is the same, as against 
Defendants at large. 

The declaration must be filed with the Prothonotary ; Filing and deli- 
and a copy of it, together with notice thereof, must be ^«^'"8 ^VY' 
delivered to each Defendant, or to the gaoler, or turn- 
key, for him (m) : an affidavit of such ddivery (see form 
below (n)), must be filed with the Prothonotary, on or 
before the third day of the assizes^ next after commitment, 
or detainer -, or in default thereof, the Defendant will be 
entitled to his discharge (o), on entering a common ap- 
pearance. A copy of the declaration must be delivered to 
the Defendant, whether he is in custody upon the first 
process, or is surrendered in discharge of bail (p) ; but 
such copy need not, it seems, be delivered, unless it be at 
the suit of the same Plaintiff, for whom the Defendant 
is in custody, and for. the same cause of action (9). The 
particulars of demand must be delivered, with the notice 
of declaration, as in other cases. 

(A) 4 & 5 W. 4, c. 62, B. 7. See ante pa. 226. 
(I) See ante pa. 117, for the form of commenoement of a declaration 
against a prisoner. 



(m) R^.^en. [1]^ Aug. Ass^2 W. 4. 



[n) Affidavit cfddwery of a Declaration^ against a Prisoner, 
In the Common Pleas at Lancaster 

Between A. B Plaintiff, 

and 

C. D Defendant. 

E. F., of maketh oath and saith, that he did on the day of in- 
stant, deliver unto Q. H., the gaoler lor, one of the turnkeys] othig Majes- 
ty's gaol the Castle of Lancaster, a true copy of the declaration and notice 
hereunto annexed, in order that the same might be forthwith delivered to 
the said Defendant, pursuant to a rule of this honorable Court : and the 
said G. H. then acknowledged to this deponent, that the said Defendant 
was at that time, a prisoner m the said gaol, at the suit of the said Plaintiff. 
Sworn &c. £. F. 

Before me, J. K., a Commissioner for taking affidavits in 
the said Court [or if made during the assizes'], ** Sworn in open Court at 
Lancaster, &c. Before" [the Judge"]. 
(0) Reg. Gen. 1796. 

(p) Clavev V. Watts, 2 BL Rep. 786. And see Thompson v. Carey, 1 
Clutt. Rep. 720. 
(9) Robertson v Douglas, 1 T. R. 191. 
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Further time to A rule foT fiuiher time to declare against a prisoner^ wiU 
«*"^*"» ^^^^ not be granted^ except on special grounds 5 as where one 
^^ * Defendant only^ in a joint action^ is in gaol^ for want of 

bail 5 and the other Defendant has not been met with, or 
keeps out of the way, to avoid the arrest^ so that the Plain- 
tiff cannot declare : under these circumstances^ the Courts 
or a Judge, will grant further time to declare^ on its being 
shewn^ that due diligence has been used to arrest the Co- 
defendant^ and that the Plaintiff is proceeding, without 
delay^ to outlaw him (r). 



Further pro- 
ceedings. 



The further proceedings against prisoners^ are the same 
as against Defendants at large ; except that rules^ orders, 
and notices^ (not requiring personal service), may be left 
with the gaoler or turnkey, for the prisoner (s) -, and 
except that the Plaintiff, if he do not proceed withki cer- 
tain periods, may lose the benefit of ball, as will be shewn 
in the next section. 



BECTION 2. 



Superseding 
prisoners . 



The following rules point out the periods, at which a 
prisoner is entitled to his discharge, for want of the Plain- 
tiff's proceeding against him — 



For want of de- I. *^ Wherever a Defendant shall be in gaol (t) for want 
daration at the f* Qf bail upon mesne process (m), and the Plaintiff shall not 
after commit- " declare against him, on or before the third day (Sunday 
ment. ^^ excluded) of the assizes (v), next after his actuJed coxn- 



(r) Garth Gelit v. Glover & an. Lan. Aug. Ass. fi9 Geo. 3. EUithom 
Gent V, Thompson & an. Lan. Aug. Ass. 8 Geo. 4. Knight 0. Psrker 
& an. 2 Bl. Rep. 7fi9. & Ames o. Ragg, 2 Dowl. P. C. 35. 

(«) Whitehead o. Barber, 1 Str. 248. 

(<) Being in the custody of the Sheriff's officer is not^ in praetiee, 
considered as being in gaol, within the meaning of this rule. 

(«) The Prothonotary is authorised by Rule (1) of Mar. Ass. 6 W. 4| 
to issue, in actions commenced by Summons, Uapicu, and Detainer, all 
such rules as he was empowered to issue in actions commenced by Coptof 
etd respondendum, before the Stat. 4 & 5, W. 4> c. 62. 

(r) Since the assises have been holden at Lancaster, and then at Liver- 
pool, the practice has been, to reckon the third da-j, from the commence- 
ment of the assizes, at the former place. 
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''mitment (w), the Defendant, in default thereof, shall, at Supersedeas 
" any time after such third day of the assizes, be entitled 
"to a rule for his discharge, upon entering a common 
"appearance (t). 

II. " Whereyer a Defendant shall be taken or commit- For not deck- 
" ted to gaol, upon mesne process, at or during any assizes ^J|^.^^ 

" (j/), or shall be surrendered in discharge of bail (before 
"declaration filed), at or before the commencement of 
"any assizes, if the Plaintiff shall not declare, within four- 
" teen days next after service of a rule for that purpose, 
" to be obtained at or after such assizes, the said Defendant 
" shall be entitled to a rule for his discharge, on entering 
" a common appearance. 

III. " Whereyer the Defendant is in custody at the ^^^^ to^final 
"time of declaration filed, the Plaintiff shall proceed j^^^nt, &c. 
" to final judgment, within fourteen days next after sendee where defeudant 
"of a rule on the Plaintiff, his attorney or agent, for that ^^jj^n^d^^,^'. 
"purpose, (such rule not to be granted, until the assizes tion filed. 

" next after such declaration filed) : and shall proceed to 
"charge the Defendant in execution, within die Easter 
" term, or Michaelmas term, or within the first fiye days 
" (Sunday excluded) of the assizes, which may respect- 
" ively first happen, after the service of such rule. 

IV. " In case of a surrender in discharge of bail, after The like in case 
" declaration filed, and before final judgment obtained, ^* Jeclwa-"*'' 
" trial had, writ of Inquiry executed, or rule of Court, or tion, and before 
" Judge's order obtained, for computing principal and in- ^«1 j«dffnent, 
"terest, upon any bill t>f exchange or promissory note, ^' 

" the Defendant shall be entitled to such rule as last afore- 
"said, at or any time after, the assizes next after such 

(w) But qiuBre whether a Defendant is supersedeable under this rule, 
who 18 detained in gaol, by process executed within eight days previous to 
tlie third day of the assizes: See Stat. 4 & 5 W. 4, c. 62, s. 4 & 9 ; and 
see also the writ of Capias, and the first warning thereon — ante pa. 66-7; 
and the writ of Detainer ante pa. 225. 

{x) But a Defendant who has petitioned the Insolvent Court, is not 
supersedeable, for want of the Plaintiff *s proceeding. See post pa. 234. 

(y) This has been considered, in practice, to mean not onlv during the 
fiye Commission days, but during the time the Court is actually sitting. 

U 



232 PROCEEDINGS AGAINST PRI80NEBS. 

Supersedeas. t< surrender^ and due notice thereof^ unless such surrender, 
" shall have been made within fourteen days next prece- 
" ding the assizes, (and not falling within the provisions of 
** the next section of these rules)^ in which case the De- 
** fendant shall be entitled to such rule, as last aforesaid, 

at, or at any time after, the second assizes after such 

surrender, and notice, as aforesaid. 



« 
if 



u 
tf 
ti 
<( 



For not charg- y. " In all cases of a surrender in discharae of bail, 
'^e"rX "made daring an assizes, or within fourteen days next 
at or within 14 *' before an assizes, in case a trial shall be had, or a wnt of 
dm before, the « Inquiry executed, at the same assizes : or in case such 

Assizes &nci & ^ ^ 

trial had, or '^ wiit of Inquiry shall have been executed before such 
writ of Inquiry " assizes, and then returnable (the execution of every such 
such" Awi'es, " writ of Inquiry, being to be certified gratis, by the 
&c. ' '^ undersheriff ) ; or in case final judgment shall be signed 

at such assizes, or within fourteen days next before such 
assizes 3 or in case a rule of Court, or Judge's order, 
shall be obtained at such assizes, or within fourteen days 
next before such assizes, for computing principal and 
" interest, upon any promissory note, or bill of exchange -, 
'^ or in case such assizes shall be the second assizes after 
'' action brought } the Defendant shall, in the several cases 
" aforesaid, on, or at any time after, the first day of che 
*' Easter term, or Michaelmas term, next after such sur- 
" render made, and due notice thereof given, be entitled 
to a rule for his discharge, unless the Plaintiff shall 
proceed, or shall have proceeded, to charge the Defend- 
" ant in execution, within fourteen days next after service 
" of such rule on the Plaintiff, his attorney, or agent : if, 
by the course of the Court, the Plaintiff can so proceed, 
or could have so proceeded 5 and in case the proceedings 
'^ be not stayed, by writ of Error, or Injunction. 

The like in case VI. " In all other cases of a surrender in discharge of 
of a surrender <c bail, made after trial had, or writ of Inquiry executed, 
after trial, &c. ,, ^^^ ^^ certified as aforesaid), or after a rule of Court, or 
" Judge's order, obtained, for calculating principal and in- 
'' terest upon a bill of exchange, or promissory note ; or 
" made after the second assizes after action brought 5 the 
*' Defendant shall be entitled to such rule as last aforesaid, 
" on, or at any time after, the first day of the Easter Term, 






« 
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" Michaelmas Tens, or Assizes^ next after such suirender^ Supersedeas. 
'' and due notice thereof given^ in case the proceedings 
'' shall not be stayed^ by writ of Error, or Injunction (z).** 

VII. '' In all cases of a surrender in discharge of bail, Fo'. ^^ot charg- 
" after final judgment, the Defendant shall, on, or at any j^c w'^rre'!^- 
*' time after, the first day of the £aster Tent, Michaelmas der after final 
" Term, or Assizes, next after such surreoder, and due J"dg°»«»t- 
" notice thereof given, be entitled to a rul^ for his dis- 
^ charge, unless the Plaintiff shall proceed, or shall have 
'^ proceeded, to charge the Defendant in execution, within 
" ten days next after service of such rule, on the Plaintiff, 
''bis attorney, or agent, in case the proceedings be not 
"stayed, by writ of Error, or Injunction (a). 

'* If, in any of the cases aforesaid, the proceedings shall ^ ^^ ^^ . 
''be stayed, by writ of Error, or Injunction, then the entitled to bis 
*' Defendant shall be entitled to any of such rules respec- discharge, 
"lively, as aforesaid, (according to the then state of pro- ^^IJl^X^f^ 
" ceedings against him) , upon, or at any time after, the stayed by writ 
" first day of the £aster 'i'erm, Michaelmas Term, or ?^ Error, or In- 
" Assizes, which of the said Terms, or Assizes, shall res- J^"**^***"- 
" pectively happen, next after the writ of Error shall be 
" non-prossed, discontinued, or set aside, or the Injunction 
"dissolved (/»). 

"And in default of the Plaintiff charging the Defendant Defendant not 
"with a declaration, or signing final judgment, or charg- dtecW^ifthe 
" ing the Defendant in execution, (to be certified gratis plaintiff cannot 
" by the undcrsfaeriff), pursuant to the above rules, the said proceed, and 
"Defendant shall, on producing an affidavit of the service proceeded. *^^ 
"of such respective rules, be entitled to a rule absolute 
" for bis discharge, on entering a common appearance (if 
"befoHB final judgment), provided the proceedings shall 
" not be stayed, by writ of Eiror, or Injunction ; and in 
" case the Plaintiff can proceed, or could have proceeded, 
" by the course of the Court, so as to comply with the 
"•terms of such respective rules." (6) 

(z) This, and the 6 preceding regulations, were made by Reg« Gen. 
Aug. A8S., 52, Geo. 3. 

(a) Aeg. Gen. Aug. Ass., 64, Geo. 3. 

Q>) Reg. Gen. Aug. Ass,, 52, Geo. 3, and Aug. Ass. 54, Geo. 3. 
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Where a Plaintiff could have proceeded to final judg- 

menty before a role to proceed is taken out, but after 

soch rule, cannot so proceed, within the time required 

by it, the Defendant is, nevertheless, entitled to his dis- 

Kor tfter peti- charge. If, however, the Defendant shall have petitioned 

tioning dbe In- the Insolvent Court, he is not entitled to his discharge, /or 

rent urt. ^^^g^^ ^f 1^^ Plmntiff*s proceeding, as to any action, for 

any debt, respecting which, an adjudication in the matter 

of such petition, might be made (c), even if he has not 

followed up his petition, by filing his schedule within 14 

days, or giving notice to the Plaintiff (d): but he may still, 

get discharged, on perfecting bail, though he may have been 

remanded by the Insolvent Court. 

A priaoneroiica When a prisoner is once supersedeable, he is always so, 
sapenedeable it (before execution), as long as he remains in the same custody, 
**J» ■®" and under the same process (e) ; and, therefore, if a de- 
claration, for instance, be not filed in time, the filing of it 
afterwards, will not prevent his discharge, on account of 
the Plaintiff's previous default. 

Coniequence of When a Defendant has been superseded before jndg- 
a Bupenedeas. ment, be is not finally discharged, and may still be taken 
in execution : but when he is discharged after judgment, 
for want of being charged in execution, he cannot after- 
wards be taken in execution, in the same action 5 nor can 
he be arrested in an • action on the judgment, though he 
may be taken in execution in such action (g). 

Mode of obtain- In order to procure a Defendant's discharge, under the 
dif kaf™**^*'* preceding rules, it is not necessary to obtain a Judge's 
^*' order, nor to issue a writ of Supersedeas ; but the Protho- 
notary grants a rule : to obtain which, when the supersedeas 
is for want of a declaration at the assizes, the Defend- 
ant must procure, in the first instance, from the gaoler, a 
certified copy of the warrant of commitment, and the 
gaoler also states in his certificate, the date of the com- 

(c) 7, Geo. 4, c. 57, b. 15 ; and see 3 Geo. 4, c. 123, b. 11. 

Co) Moljneux v. Browne, 2, Dowl. P. G. 64. 

(e) Rose v, Chrisfcfield, 1, T. R. 591; and see Tidd's Pr. [9th Ed.] 357. 
Arch, [by Chitty] 741. 

(y) 2, SeU. Pr. 41 . Tidd's Pr. [9th Ed.] 367. Line v. Lowe, 7, East 
830. Brown o. Gardner, 1, Dowl. P. C. 426. Ismay v, Dewin, 2, Bl. 
Rep. 982. J ^ J 
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mitment. The copy commitment is left with the Protho- J**^'^* °V 
Dotaiy, who, after ascertaining that a declaration has not the Assizes, 
been filed, makes'out a rule absolute^ as below (h), for the 
Defendant's discharge, on his entering a common appear- 
ance. When the appearance is entered, the Prothonotary 
certifies the same, at the foot of the rule(/i)j and on leaving 
with the gaoler, the Sheriff's certificate of no other detain** 
ers, together with the rule, and Prothonotary*s certificate 
of appearance, the Defendant will be immediately dis- 
charged. Notice of the appearance should be served on 
the Plaintiff's attorney, or agent. 

When a Defendant seeks to be discharged, for other J'®' °*^®' ^«- 
default than that of not declaring, on or before the third 
day of the assizes, he must procure a certified copy of the 
warrant of commitment, as before mentioned : upon pro- 
duction whereof, the Prothonotary will grant a rule, to 
declare within fourteen days, or to proceed to judgment, 
or execution, as the case' may be. These are, in effect, 
rales nisi, directing that unless the Plaintiff proceed,, as 
therein mentioned, the Defendant will be entitled to his 
discharge 3 and a rule absolute is obtained in the manner be- 
fore menlioned (i), which rule, together with the IVothono- 
tary*s certificate of appearance, and the Sheriff's certificate 
of no other detainers, being left with the gaoler, he will 
discharge the Defendant. 



(A) Rule for a Defendants diseharge, for want of Declaration at the 
Assizes, 

Clarendon, March Assizes, 6tli William the 4th. 

C. D.^l The day of 1836. The Plaintiff having neglected to 

ats Vdeclare against the Defendant in this cause, according to the course 
A. B. J and practice of this Court, It is ordered by the Courts that the 
said Defendant be forthwith discharged out of the custody of the Sheriff 
of this County, as to this action, on entering a common appearance, at the 
Plaintiff's si^. By the Court. - 

Certificate of Appearance, 

I do hereby certify, that the above-named Defendant hath this day entered 
a common appearance, at the suit of the above-named Plaintiff. Dated 
Ae day of 1836. J. F., Deputy Prothonotary. 

(0 See ante pa. 233. 
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^^i*^^CV^ There is not mach that is pecnliur in the pmctice d 
j^^ this Courts relative to the disdiarge of .prisoneis, under the 

Lords* act (/)• The prisoner is brou^t up at the assxes, 
generally before the Judge on the crown side, at the con- 
(dusion of the other bnaness. The Prothmolaiy makes 
out a rule to bring the Prisoner to the bar, which rak is 
left with the gaoler. 

• 

By a general nJe of this Court, of Sep. Ass. 1796> it 
' was ordered* that the gaolor should receive money pay- 
able according to the provisions of the statate 32 Geo. IL, 
' and forthwith pay the same to the prisoner. 



O) 32 Gm. 2, c 28, wUfih Act<ezoept as to ita coapnhoffy ^immui) 
IB suBpended. See Arch, [by Chit^], 744, aa to tlus Act, its aherabosB 
hj BUMequent statates, and its auapeasion. 



•1"^"~^^ 
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BOOK 6. • 

OF MATTERS, OTSCELLANEOUS, AND INCIDENTAL (a). 

CHAP. I. 

OF THE BBMOTAL OF CAUSES TO THIS COURT. • 

Causes are removable to this Court, before judgment, Removaljof 
from inferior Courts of Record within the County, by writ ^*^»« *<> *^ 
of Certiorari {b) 5 and from Courts not of Record, by writ 
of Recordari facias loqueiam, Pone hguelam, or Accedas ad 
curiam. When it is intended to remoi^ a cause from the 
County Court of Lancashire, to the King's Bench, it must 
first be r^noved to this Court, and afterwards, on sufficient 
grounds, it may be removed to the King's B^nch (c) . Causes 
are also removable hither, after judgment, from inferior 
Courts of Record within the County, by writ of Error 5 and 
from Courts not of Record, by writ of False Judgment. 

• 

It is proposed, in this chapter, to consider the removal In what cases 
of causes /before judgment 3 and it may be observed, that ^J™®^ ^**^" 
in general, they may be so removed, wherever this Court 
has a jurisdiction over them, and possesses the same power 
of administering justice, as the Court below. 

(a) This book comprises those miscellaneous and inddental matters, . 
coUateralto a suit, which could not properly be introduced into the pre* 
▼ious part xii the treatise ; aad is oonfimed to subjects which are attended 
with some peccdbrity in the practice of llxis Court : where, therefore, 
there is* no such peculiarity, reference must be made, to the practice of 
the superior Courts at Westminster, adopting that of the Common Pleas, 
wherever it differs from that of the ot^r Courts at Westminster. 

(h) The Writ of Hahecu Corpus aho serves incidentally to remove a 
cause, from an inferior Court of record ; but as this writ is seldom used, 
exceot for the purpose of remoying a defendant, to this Court, to be ren- 
dered in ^discham of bail, here, it will be considered in another place. 
See pott B.. 5, ch. 14. 

(c) Edwards v, Bowen & an. 5 B. & C. 206. 7 D. & R. 709, S. C. 
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InwluitcaMs Where^ however, the cause of action is of a trifling 
not allowed. amount^ as for a debt under forty shillings, it is deemed 
beneath the dignity of a superior Court to entertain cog- 
nizance of it ', and therefore after a removal in such case, 
(unless it appear that justice cannot be had in the Court 
below^, the Court above, will either remand the cause, or 
quash the writ of removal (d) : neither can any cause (not 
concerning freehold, or inheritance, or title of land, lease 
or rent), be removed, otherwise than by writ of error, or 
attaint, from any inferior Court of Record, if it appear or 
be laid in the declaration, that the debt or damage, doth 
not amount to five pounds -, and provided there be a Bar- 
. rister of three years standing. Steward, or Judge, of such 
inferior Court \e). 

Removal from A further restriction has been put upon the removal of 
the Borough causes to this Court, before judgment, from the Court of 
pooir ^^®'" Passage of the Borough of Liverpool, for by a late act (/), 
it is provided, that if in any action, thereafter to be 
brought, in the said Court of Passage, (excepting ac- 
tions concerning the inheritance, or freehold, or title to 
land; and except actions of ejectment), it shall appear 
by the declaration, that the debt, damages, or value of 
the things demanded, do not amount to the sum of twenty 
pounds, then such action shall not be removed out of 
the said Court of Passage, into any other Court what- 
ever, otherwise than by writ of Error ; or in pursuance 
• of statute 19, Geo. III., c. 70 — ;that is, for the purpose of 

issuing execution from one of the Courts at Westminster. 

At what Btage Causes may be removed from inferior Courts, at any 

of the proceed- ^i^e before the Jury have appeared, and one of them is 

removabliT "* swom (g): but not from Courts of record (except on 

error or attsdnt), unless the writ of removal be lodged 

before Issue or Demurrer joined in the cause, so as the 

same be not joined within six weeks next after the arrest 

(d) Daniel o. Phillips, 4 T. R. 499. 

(e) 21 Ja. 1 c. 23, a. 4, 6; and nee 12 Geo. I. c. 29, s. 3. 

(/) 4 & 5 W. 4, c 92, a. 5. This is a public local Act ; see sec. 15. 

(jff) See statute 43 Elis. c. 5» s. 2, which, though confined to the re* 
moval of causes to the Courts at Westminster, has been referred to, as a 
guide on the removal of causes to this Court. 
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or appearance of the Defendant (h). The removal may 
be effected after interlocutory judgment (i) 5 but not after 
verdict^ either on an Issue, or Inquiry (J) : and the writ of 
removid should be lodged a reasonable time before the hold- 
ing of the Court, at which the cause stands for trial, other- 
wise the opposite party wiU, it should seem, be entitled to 
the costs of preparing for trial. In the County Court of 
Lancashire, a party is generally allowed, ib such costs, for 
summoning witnesses, at any time within six days previous 
to the Court at which the cause stands for trial 3 and by 
an old rule of that Court, the writ of Pone, or Re. fa, la, is 
required to be lodged three days (exclusive) before the sub- 
sequent Court, [that is, the Court at which the cause stands 
for trial] -, otherwise, the reasonable expenses of witnesses 
attending such Court will be allowed (k). 

Before the removal of a cause from the County Court, Pre-requisitea 
by a Defendant, it is the practice for him to enter an ap- * 'e™ov«l» 
pearance in such Court, provided an appearance has not 
been entered for him by the Plaintiff, in the name of the ^PP®""^^®* 
Bailiff who served the process. 

It is enacted by stat. 34 Geo. Ill, c. 58, s. 2, that " no Reeognizance. 
" cause where the cause of action shall not amount to the 
''sum of ten pounds, or upwards, shall be removed, or 
" removable, from any Court of inferior jurisdiction, into 
" this Court, by any writ of Pone, Accedas ad curiam, Cer- when neoes- 
'' tiorari, or otherwise, unless the Defendant, who shall be ^^T* 
** desirous of removing such cause, shall enter into the like 
^''recoguzance [as is required on a writ of false Judgment, 
"" (Q] tor payment of the debt, or damages, and costs, in 
''case judgment shall pass against him. ' This statute 
extends to actions of tort, as well as debt and assumpsit (m). 
Bnt if the cause of action be, in fact, for less than ten 
pounds, though the damages in the process and declara- 

(h) Stat. 21, Ja. 1, c 23, B 2. 

(Q Godley v, Manden, 6 Bing. 433. 

U) Smith V. Sterling 3 Dowl. P. C. 609. 

(k) Woodbum's Pr. Coy. Co. of Lan. pa. 51. 

(O.Tliat is "with two sufficient sureties, such as the Court wherein 
inch judgment is, or shall be given, shall allow of," set post ch. 19 ; and 
Me the torm of recognizance, post pa. 240. 

(») See Lee & ux. v. Ooodlad, 4 D. & R. 350. 
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Recogniiance 
on removal. 



tion, are laid at a sum beyoiid it, a recognizance is.not ne- 
cessary (m). If a recognizance be not entered, into^ (when 
required)^ a Procedendo may be issued (n). 

The ^bove act applies exclusively to the removal of 
causes to this Courts and its language is similar to that 
of the previous Act of 19 Geo. III., c. 70, s. 6, which 
relates to the removal of causes to *' any superior Court.'* 
By both these statutes, a recognizance is necessary, where 
the cause of action is under ten pounds ; but by 7 and S 
Geo. IV. c. 71, s. 6^ the provisk>ns of the 19th Geo. III. 
are extended to all actions,, where the cause of action shaU 
not amount to iwentp pounds 5 and since the 7 and 8 
Geo. IV., it has been the practice to enter into such 
recognizance, on the removal from Borough Courts, to this 
Court, in all cases where the cause of action does not 
amount to twenty pounds $ which practice is founded 
on the assumption, that such removal 13 regulated by the 
statute 19, Geo. III. (0). 

A Plaintiff may remove bis cause (except, as it would 
seem, from the Borough Court of Liverpool (p)) without en- 
tering into recognizance, althou^ the cause of action may 
not amount to ten pounds : for the statute requires the 
recognizance to be entered into, by a Defendant, only. 

Taldiig tHe The recc^nizance (the form of which is given below (9)) 

Recognizance. ^ ^^^^ by tjj^ proper officer of the inferior Court, as the 

town clerk, or undersheriff ; and is usually left with such 

fm) Atterborough v. Hardy, 2 B. & C. 802 » 

ffi) Lee &UX. v. Goodlad, 4 D« & R. 350* 

[o) But quare whether the statute 34 Geo. 3, (and which is not af- 
fected by the 7 & 8 Geo. 4), does not apply to the remoiral of caoses from 
Borough Courts. 

(p) See ante pa. 238. 

{q) Recogmzance on removifUf a cawe to this Court, 

Lancashire to wit. A- B. complains of C. D., of a plea of trespass on 
the case [or as the action may he] to the damage of the said Plaintiff of 
£9. 198. lid. as it ib said ; and the said C. D. being desirous to remore 
the above cause into the Court of Common Pleas at Lancaster,' pursuant 
to the statute made in the thirty-fourth year of the reign of his late Ma- 
jesty King George the third, intituled ** an Act to prevent the removal of 
** suits from the inferior Courts, in the County Palatine of Lancaster, 
" into the Court of Common Pleas of the said County Palatine," two 
sufficient sureties on behalf of the said C. D. to wit, E. r. of 
in the County of Lancaster, and G. H., of the same place 

severally acknowledge to owe tQ the said A. B., the ittin ot i>ne 



When not ne- 
cessary^ 
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officer, at the time of lodging with him, the writ of removal. 
The statute requires that there shall be two sureties; 
and the practice is, for each of them to acknowledge in one 
hundred pounds. It does not appear to be necessary for 
the Defendant to be present at the taking of the recogni- 
zance (r) 5 nor is it the practice to give notice thereof : 
but the officer of the inferior Courts should be satisfied 
of the sureties* sufficiency. 

Having stated the pre-requisites of a removal of causes Writs of remo- 
to this Court, it may be proper to consider more particu- 
laiiy, the various writs for that purpose. 

The writ of Certiorari lies, as we have seen, for the re- Certiorari. 
moval of causes from the Courts of Record, (as Borough 
Courts), within the county. It is directed to the Mayor 
and Bailiffs, &c., or as the case may be, commanding them, 
that they send distinctly, and plainly, under their seals, 
the teoor of the record, and proceedings of the plaint, 
with all things touching the same, by ^hat names soever 
the parties are called in the said plaint^ unto the Justices 
at Lancaster, at the return thereof. 

The writ of Recordari facias loguelam lies to remove a ■R^^o'*^^" /«"- 
plaint, from an inferior Court, when instituted there, mth^ ^^ 
out writ (s) : but it is almost exclusively used for the 
purpose of removing actions of replevin, from the County 
Court ; and, as the Court of the honour of Ctithero, has 
jurisdiction in matters of replevin, suits in that Court, 
may be removed by Re. fa. to., to this Court. The form 

hundred pounds, of lawful money of Great Britain, on condition, that if 
judfrnent shall pass against the said C. D. in the said action, then the 
said £. F. and G. H. shall pay unto the said A. B., the whole debt or 
damages which he the said A. B. shall recover by suchjudgment, together 
with such costs as shall be allowed by the proper officer of the Court, 
where sndi judgment shall pass as aforesaid, then this reoognisancQ to 
be void, or else to be and remain in full force. 

E. F. 

G. H. 
Taken and acknowledged at [Preston], in the said County, 1 
this day of 1636, before [Underaheritt.]/ 

(r) Dixon V. Dixon, 2 Bos. & P. 443. 

(<) The Cursitors' precedent book has the form of a Pone, "without our 
Writ,** and formerly many suits under 40s. were removed by Pone. 
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of this writ is given before (t), in treating of the proceedings 
in replevin^ and therefore^ it wOl be sufficient to refer to 
the chapter on that subject. 

Pane loqueiam. The writ of Pone loguelam lies for the removal of a 
cause from the County Court^ when depending there by 
wrii (tf). It is directed to the Sheriff^ and commands him 
to put before the Justices at Lancaster^ on the return day^ 
the plaint which is in his Courts by the King's writ (u), 
between the parties, in a plea of debt> [or as the case may 
be], and (if the writ be issued by the Plaintiff), to tell the 
Defendant^ to be then there, to defend his suit. If the 
cause be removed by the Defendant, then the Pone com- 
mands the Sheriff, that he tell the Plaintiff to be then there, 
to prosecute his plaint against the Defendant^ if Jie will, 

AceeeUuad «- The writ of Jccedas ad curiam lies for the purpose of 
rtam. removing causes from other inferior Courts, not of Record, 

as Hundred or Manor Courts. This writ is directed to 
the Sheriff, and commands him, that taking with him 
four discreet and lawful men of his county, in his proper 
person, he go to the inferior Court, and in open Court 
there, cause to be recorded, the plaint which is in the said 
Court, without the King's writ, between the parties, of a 
plea, &c. : and that the Sheriff have that record, before 
the Justices at Lancaster, on the return of the writ, under 
his seal, and the seals of the said four lawful men, of the 
same county, of those present at that record. The Sheriff 
grants a deputation upon this writ, which, with the writ, 
is delivered to the Steward of the Court below, who makes 
his return (v), 

Istuing of such These writs (which are in their nature, original), are 
writs. issued, of course, from the Chancery of Lancashire, and 

are returnable in this Court. They are made out by the 
Cursitor, on leaving with him written instructions, and are 
afterwards sealed. They are dated on the day of issuing, 
/eturn.'*"' *°° *^^ were formerly returnable at the assizes only 3 but as 
that was the occasion of much delay, it has been provided, 
by Stat. 1, W. IV., c. 7, s, 9, " that all writs of Pone loque- 



Their teite and 



(t) See ante pa. 215. 

fv) See note s last page. 

[v) Evana' Pr. C. P. L. 122. 
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" lam, Recordarifacias loquelam, Accedas ad curiam, and all 

*' other writs lawfully issued out of the Chancery of the said 

" County Palatine of Lancaster^ for the removal of Causes 

" from; the inferior Courts of the said County, into the said 

" Court of Common Pleas, shall be made retumabJe, on 

'' the first Wednesday in the month next after the issuing 

"thereof^ unless, in the mean time> the assizes shall be 

" holden for the said County 3 and if assizes shall be so 

''holden in the mean time^ then on the first or last day of 

" such assizes^ as the case may be, next after the issuing ^ 

" thereof; and that all such writs^ made returnable at any 

" other time, than according to the provision herein-before 

" contained, shall be utterly null and void^ to all intents 

" and purposes.** 

On the delivery of the writ to the Judge, or officer, of Effert of lodg - 
the Court below, his power is so effectually suspended, ^^^^oy^^** 
that if he afterwards proceed, he is liable to an attachment, 
and the subsequent proceedings are void : but to obtain 
an attachment, it must be shewn that a recognizance (if 
required by the statute, as before mentioned), has been 
entered into {v). On receipt of the writ, it should be 
forthwith allowed, and notice thereof must be given. 

Until the writ of removal is actually returned, this 
Court has no jurisdiction over the cause 3 and, in the *niean 
time, any application respecting such writ, (for instance, 
to quash, or amend it), must be made to the Court of 
Chancery, out of which it issues : and "before the return of 
the writ, the Defendant cannot file bail, or enter an appear- 
ance («?). 

After the removal of a cause by a Defendant, he should. Proceedings in 
at the return of the writ, or within eight days afterwards, f^^!^^^ "^^ 
file special bail, or enter an appearance, in this Court, ac- 
cording as the action is bailable, or non-bailable, in the 
Court below. Formerly, it was necessary to move the 
Court for bail, at the return of the writ : but this is not so 
now(i), and by a late rule (y), " every appearance or bail 



\ 



0) Grimsliaw v. Emerson, 1, Dowl. P. C. 337i 

w) Evans' Pr. C. P. L. 119. 
{x) Heg. Gen. Mar. Ass. 57 Geo. 3. 
(y) Reg. Gen. (6) Aug. Ass. 2 W. 4. 
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Bail, or appear- *' to any writ of Certiorari, Pone loquelam, Recordari famt 
h°*^fii 7^**^ *** " loquelam, or Accedas ad curiam^ shall be entered or filed, 
tered.* * ®' '"" " respectively, within eight days, next after the^ day on 
" which such writs shall be made returnable ; or, in default 
'* thereof, a writ of Procedendo {z) may issue, to remand the 
''cause.'* On the removal by a Plaintiff of a bailable 
action, the bail below are immediately discharged; but 
where a Defendant removes the cause, they are not dis- 
charged, until bail above be put in and perfected (a). The 
practice as to bail, after removal, is the same as relates to 
bail in ordinary cases 3 and the only difference in the form 
of the bail piece, is, that instead of stating the Defendant 
to be delivered to bail on arrest, you say that he is deliver- 
ed to bail, on a Certiorari. The Plaintiff may issue process 
to compel an appearance, which, it would seem, ought 
now, as formerly, to be a Capias ad respondendum (6). 

(2) Procedendo after Certiorari, to a Borough Court, 

WUliam the Fourth, &c. to the Mayor and BailifJB of our Borough and 
Town of Liverpool, in our County Palatine of Lancaster, greeting: 
Whereas by our writ, we lately commanded you, that you shomd bring 
the tenor of a record of a certain plaint, wluch was b^ore you, in our 
Borough Court aforesaid, without our writ, between A, JS,, Plaintiff, 
and C. D., Defendant, in an action on promises, to the damage of the 
said A, JB», of £ \or xxs in the wnt of Certiorari] with all thingi 

touchii^ the same, before our Justices at Lancaster, at a certain day now 
past, Nevertheless, for certain causes our Justices at Lancaster aforesaid 
moving, the tenor of the record and process of the plaint aforesaid, with 
all things touching the same, we remit to you, commanding, that in the 
plaint aforesaid, you proceed with all expedition,. according to the law and 
custom of our eaid Borough Court, our said Writ to the contrary thereof, 
directing you, notwithstanding. Witness, &c., [as in the writ of Sum- 
mons], 

E. F., Attorney. Clarendon. 

Procedendo after a Pone, to the County Court, 

WiUiam the Fourth ^c, to the Sheriff of Lancashire greeting: Whereas 
by our writ, we lately commanded you, [or ** our late Sheriff of the said 
CJounty,**] thatyou [or **that he "cw the case may be"] should put before 
our Justices at Lancaster, at a certain day now past, die plaint which was 
in your Court, by our writ [or, if on common plaint "without our writ"] 
between A, B, Plaintiff, and U. D, Defendant, in an action on promises 
to the damage of the said A, B, of £ [or as in the Writ m Pme,] 
Nevertheless for certain reasons moving our said Justices at Lancaster, 
we send you back the said plaint, commanding you, to proceed in the 
said plaint, with such speed and effect, as of right, and according to the law 
and custom of the said Cour^ you ought to proceed. Witness &c. [as » 
the writ Summons,1 

E. P., Attorney. Clarendon. 

(a) Taylor v, Shapland & ano., 3, Maule & S. 328. 

(6) Ante pa. 217 — note J. 
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It is not necessary to demand bail, or appearance, pre- ^JJuSof bS 
yious to issuing a procedendo ; nor to take out a rule, or or appearance ' 
order, for such writ to issue, as in the Courts at Westmins- 
ter. The procedendo is a judicial writ, made out by the 
party, signed by the Prothonotary, afterwards sealed on 
a docket obtained from the Ctu*sitor, and lodged in the 
Court below, where the proceedings are afterwards carried 
on, as if the cause had not been removed -, and when once 
the cause has been remanded, it cannot be again removed, 
before judgment. If the cause be removed after issue 
joined in the County Court, a notice of trial is necessary 
after it is remanded (c). The costs incurred in this Comt, 
abide the event. 

A Plaintiff is not, in all cases, obliged to follow a De- in wliat cum a 
fendant, to the Court above. Whether so bound or not, J^^J*^ *J 
depends upon the nature of the writ of removal. The ^ Defendant *to 
general rule is, that where by such writ, each party has a this Court, 
day in Court, and the J>efendant may be damnified by 
not appearing, he may appear, and demand the Plaintiff 
(d). Hence, as the writ of Certiorari prefixes no day for 
the parties to proceed, but merely requires that the re- 
cord and process shall be returned, the Plaintiff is not 
bound, upon such writ, to follow the Defendant j nor, con- 
sequently, can the latter sign judgment of nonpros, for 
want of declaration (e). But by the writ of Re. fa, lo., 
both parties have a day appointed, and therefore, after a re- 
moval by that writ, the Defendant is entitled to nonpros, for 
want of declaration (/). On a removal by Pone, a day is 
also prefixed to the parties (g) 3 but if such Writ be is- 
sued at the instance of a Defendant, the Plaintiff, we have 
seen, may prosecute his plaint, if he will {hj» With re- 
spect to the writ of Accedas ad curiam^ it is observable, 
that the form of it, as used for a removal to this Court, does 

(c) Woodburn't Pr. Co. Court of Lane. pa. 52. 

{d) Davies v. James, ] T. R. 371. 

(0 Clerk o. the Mayor of Berwick, 4 B. & G. 649. 7 D. & R. 104, 

(/) Davies «. James, Supra. 

{9) See Seers «. Turner, 2 Ld. Ray. 1103. 1 Tidd's Pr. [dthEd.J 
414. Evans' Pr. C. P. L. 122. 

(h) Ante pa. 242. 
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not contain a clause prefixing a day to the parties^ as the like 
writ does, when used for a removal to one of the Courts at 
Westminster (h). This may be an error of omission 3 bat 
so long as the present form of writ is used^ a Plaintiff 
would noty according to the rule above stated, be obliged 
to follow a Defendant to this Courts after a removal by 
Accedas ad curiam. 

NonprM for When the Plaintiff is bound to follow the Defendant, (ex- 

want of deda- ceptin replevin) nonpros for want of declaration may be 
"****"• signed, at the rule day, after the assizes, next following the 

time of entering the appearance, or filing hail, as in other 
cases (t) ; and the Defendant is, consequently, entitled to 
costs. A rule fur further time to declare, may be had, of 
course, in all cases after removal, except Replevin, wherein, 
as we have seen (/), it cannot be had, without a special 
• application to the Court, or one of the Judges thereof. 

Declaration and It is said that a declaration, after removal, cannot be 

pleading. filed before appearance, or bail {k). It is usual to state in 

the declaration, the removal, from the Court below, a form 

of which is suggested in the note(Q. The time for de- 

(h) See Fitz. N. B. 42, and Tidd*B prac. forms [Gth Ed. j 668. 
m See post Ch. 7, and as to nonpros in Replevin, see ante pa. 217. 
Q) Ante pa 217. 

{k) Evans Pr. C. P. L. 120; but it would seem ihat after process has is- 
sued to compel an appearance, the Plaintiff may appear for Defendant, and 
proceed as in other cases. 

(0 Commencement of a declaration after a removal. 

In the Common Pleas at Lancaster 
The day of in the year ot our Lord 



Lancashire to wit 



.} 



. Division. / A. B. lately in the County Court of Esquire, 

Sheriff of said County, holden at the Sessions Hall, in Preston, in and 
for the said County, on Tuesday, the day of , in the 

year of the Reign of our Sovereign Lord William the Fourth, hy tbe 

Sace of God, of the United Ktngtfom of Great Britain and Ireland, Kin£» 
efender of the Faith, and in the year of our Lord one thousand eight 
hundred and thirty-six Before and then Suitors of the said 

Court, [by virtue of a writ of Justicies, of our said Lord the King, to the 
said Sheriff directed,] complained aeainat C. D, of a plea that he render 
to the said A. B., £. which to him he owes, and unjustly detains [or 

ae the action may fre] : which said plaint, at the petition of the said C. D., 
is, by his Majesty's writ of Pone loquelam returnable here, on [Wednes- 
day] the day of in the year of the reign aforesaid, 
according to the form of the Statute in that case made and provided, had 
here, this day; and now, here, come as well the said A. B., (the plaintiff,) 
by £. F., his Attorney, as the said CD, (the defendant), by G. H his 
Attorney ; and the plaintiff, by his said Attorney, complains : For that 
whereas, &c. 
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darings pleading, and joining of Issue^ (except in replevin) 
is the same as in other cases. The pleadings commence de 
novo, and the parties are not obliged to declare^ or pleads 
as in the Court below (m). 

As one of the pre-requisites of a trial before the Sheriff, Trial before the 
under the statute 4 and 5 W. IV, c. 62, s. 20, is, that there SheriflFnot al- 
most be writ of Summons, it seems, that this Court has ^^^^' 
no power, under that act, to direct a trial before the 
Shenff, of a cause removed (it). 

The costs in the inferior Court, are costs in the cause : Costs, 
and, at the termination of the suit, are taxed by the officer 
of such Court, who grants his allocatur thereof. After a 
removal by a Defendant, though the verdict in this Court 
be for less than forty shillings, yet the Plaintiff is entitled 
to full costs, prov^ed he would have been so entitled, in 
the inferior Court : because, having made his election to 
sue in that Court, where he would have had such costs, 
the Defendant cannot deprive him of such advantage, by 
removing the cause (o). But in a cause removed, this 
Court, it seems, has no power to grant the Defendant his 
costs, under 43, Geo. III. c. 46, s. 3, on the ground of his 
having been arrested, without probable cause, for more 
than the sum recovered (p) . 

It is provided by the 14th section of the statute, 4 and 5 Stat 4 & 6 W. 
W. ly., c. 62, that " nothing in that act contained, shall f^\ extends 
" extend to any cause removed into this Court, by writ of to causes re- 
" Pone loquelam, Accedas ad Curiam, Certiorari, Recordari J»ovcd. 
^'Jacias loquelam. Habeas Corpus, or otherwise." This 
provision, taken literally, may seem to exclude the parties to 
a removed cause, from those advantages given in some of 
the subsequent bections of the statute : for example, in 
making writs of Inquiry returnable on any day certain — in 
obtaining immediate execution after Inquiry — in serving 
the writ of Subpoena out of the County, &c. It is con- 

(m) Evans' Pr. C. P. L. 120. 

(n) See also the I4th sect, of the statute 4 & 5» W. 4, c. 62, supra ; 
and see post Ch. 10. 

(o) Hull. Costa 38* Archbishop of Canterbury o. Fuller 1 Ld. Raj 395. 

(p) Costello V. Corlett, 4 Bing. 474. Handley o. Levy, 8 B & Cr. 637. 
James v. Dawson, 1 Dowl. P.C. 341. Connel e. Watson, 2 Id. 139. 
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ceived, however, that this could not have been the intention 
of the makers of the act} and it is submitted that the above 
section being in pari materia with the 19th section of 2 W. 
IV.^ c. 39, must have a similar application to the latter, 
which clearly excludes removed causes from the operation 
of those provisions only, relating to process fot the com- 
mencement of actions, and the times of declaring and 
pleading. It may fairly be urged, therefore, that the 14t]i 
section of the 4 and 6 W, IV., c. 62, is to be confined to 
the previous sections of that act : besides, if it were held 
to apply to the following sections, which are couched in 
unqualified language, the consequence would be a pro tanto 
repeal of them, whereas those sections " as they speak the 
" last intention of the makers** (9), must, according to a 
well recognized rule of interpretation, stand uncontrolled 
by the exclusive language of the I4th section (r). 



(q) See Att. Gen. 0. the Chelsea Water Works CompaDy, FlUgibbon 
195. 2 Dwarris on Stat. 675. 



61 



(r) See the Judgement in Rex v, the Justices of Aliddlesez 2 B. & AdoL 
8. 
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BOOK 6. CHAP. II. 

. OF THE REMOVAL OF CAUSES FROM THIS COURT. 

Causes are removable from tbis Court to tbe King*s When removal 
Bencb^ before judgment, by writ of Certiorari : tbough it aUowed.* 
seems to bave been formerly beld^ tbat sucb writ did not lie 
to Counties Palatine^ in civil cases (a). A Certiorari, how- 
ever, for this purpose^ can only be obtained on a special 
application, upon sufficient grounds -, such^ for example^ as 
would entitle the party to a trial at bar. (6) 

The Certiorari (c), issues from the Court above, is di- The writ of 
rected to the Chancellor of the County Palatine, and Certiorari, and 
upon being left with the Cursitor, he makes put a man- l{^^l^^ 
date thereon, which is delivered to the Prothonotary, who 
transcribes the proceedings ^ for, from the County Palatine 
Courts, a transcript of the record is removed, and not tbe 
record itself (d). The mandate is returned by the Protho- 
notary, and, together with the transcript, is then delivered 
to the Cursitor, who, in the name of the Chancellor, makes 
a return to the Certiorari, and transmits the same, with the 
transcript, to London, to be filed in the King's Bench, in 
which Court, the proceedings begin de novo. 

A cause may be removed from this Court, to any of the Removal for 
Courts of record at Westminster, for the purpose of issuing P"tic"l*' P^'* 
an execution therefrom (e): or of charging a Defendant in 

(a) See Tidd's Pr. [9th Ed.] 399. 

(6) Zinckv. Langton, Doug. 721. Jones v. Davies & ors.. 1 B. & 
C. 143, Edwards v. Bo wen & an. 5 B. & C. 206. 7 D. & R. 709, S. C. 
See also 10 Wentwortli's, plead. 333, (note) ; and in wliat eases a trial at 
bar will be granted, see Tidd's Pr. (9th Ed.) 748 ; Arch, [br Chitty J, ! 

318. I 

(c) See form of this Writ, 10 Wentworth. 333. Lees' Diet, of Pr. 

Tit. " CerHorarir. Tidd's Prac. Forms, [6th Ed.] 163. | 

(d) .See Tidd's Pr. (9th Ed. ] 401 . I 

(e) See statute 33 Geo. 3, e. 68, s. 1 : post eh. 25. 
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execution, when a prisoner there {f), or of surrendering 
him, in discharge of his bail in this Court, when he has 
* become such prisoner {g). In the two latter cases, the 
Certiorari is issued from the Court of which the Defendant 
b a prisoner : and in all these cases, the grounds of the 
application for such writ, must be shewn, by affidavit. 



(/) See Tidd'8 Pr. (9th Ed.) 400. 33 Geo. 3, c. 68, s. 1 ; and Jor- 
dan o. Cole, 1 H. B. 532. 

' {g) See poat ch. 14 ; but see Paterson v. Reay, 2 D. & R. 177. 
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BOOK 6. CHAP. III. 

OF PABTICULABS OF DEMAND AND S£T-OFF. 

SECT. 1. 
PARTICULARS OF DEMAND (a). 

Before the 9tli general rule of August assizes, 2, W. IV.^ Particulars of 
the only mode of compelling a delivery of particulars of demand, 
demand, was by a Judge's order : but by that rule it is 
provided, that " when a declaration shall contain counts in 
" indebitatus assumpsit, or debt, on simple contract, the When to be de« 
" Plaintiff shall deliver, with the notice thereof, full par- Wed with no- 

tice Ox ueclars^ 

" ticulars of his demand, under those counts, when such ^qj^ 
" particulars can be comprised within three folios ; but if 
'' the same cannot be comprised within three folios, he 
" shall deliver such a statement of the nature of his claim, 
" and the amount of the sum, or balance, which he claims 
" to be due, as may be comprised within that number of 
"folios." By this rule, therefore, the Plaintiff should, 
deliver a particular, or statement, in the cases above men- 
tioned, without an order for that purpose, whether the De- 
fendant has appeared or not. It has not been determined Consequence of 
whether a noncompliance with the rule, affords a ground "?5r**®Hr®'^£ 
for setting aside, for irregularity, the notice of declaration declaration. 
(6) : but to secure the delivery of particulars, the above 
rule further directs, that '* if any notice of declaration shall 
'* be delivered without such particulars, or such statement, 
" as aforesaid, and a Judge shall afterwards order a deli- 
very of particulars, the Plaintifif shall not be allowed any 
Cdsts, in respect of any rule, summons, or order, obtained 
for the delivery of such particulars -, ^or of the particulars 
"he may afterwards deliver.'* 

(a) As to particulars of demand, in general, in what cases they will be 
ordered, and what ihey should contain ; see Tidd's Pr. [9th £a.] 596. 
Arch, (by Chitty), 876 & sea. 

(b) But see Cutty's Gen. Prac. vol. 3, part 6, pa, 613» note o. 
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Rule »ift, and Notwithstanding this general rule, a Defendant may 
cular ^S**^" t^oWf as formerly, obtain an order for particulars^ either 
muuL * before declaration, or (if they are not delivered with the 
notice thereof) afterwards. Until lately, a rule nisi, for this 
purpose, could not be had before appearance 3 but now, 
a rule for particulars, and order thereon, may be obtained 
by a Defendant, before appearance, and may be made 
(if the Judge think fit) without the production of any 
affidavit (c).** It is not the practice of this Court, to 
impose upon the Defendant, on taking out such rule, the 
condition of pleading issuably, as is required by the prac- 
tice of the King's Bench. 

The rule nisi for particulars of demand, requires the 
Plaintiff to shew cause, why he should not deHver them, 
with dates, to the Defendant's attorney, or agent 3 and 
why, in the mean time, all proceedings in the cause, should 
not be stayed. This rule is obtained from the Prothono- 
tary (d), without any affidavit 3 a copy of it is served 
on the Plaintiff's attorney, or agent 3 and the rule, to- 
gether with an affidavit of service, is transmitted to an 
agent in London, or on the circuit, (if. the Judges be on 
the circuit), for an order. It is not the practice to obtain 
- a rule upon the order, but to serve a copy of the order 
itself. 

Effect of an or- The service of the rule nisi does not operate as a stay 
aws of Smwd ^^ *^® Plaintiff's proceedings 5 but after service of the 
' order, he dannot proceed until the particulars are delivered. 
The Defendant is also, it seems, precluded from proceed- 
ing 3 and cannot consequently, sign nonpros for want of 
declaration, so long as such order is in force, and not com- 
plied with (c)3 unless the order reserves to him the liberty 
to sign nonpros, if the particulars are not delivered with- 
in a certain time ( /*). 



(c) Reg. Qen. [23] Mur. Ass. 2 W. 4. 

(d) Reg. Gen. Mar. Ass. 57 Geo. 3. 

(e) Burgess v, Swayne, 7 B. & C. 485. Somers v\ King, 7 D« & R* 
125. Sutton V, Clarke, I Dowl. P. C. 259. Kirby ». Snowden, 4 Dowk 
P. C. 191. 

(/) See Arch, [by Chitty], 877. 
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If the Defendant be dissatisfied with the particulars, Further parti- 
whether they be delivered in pursuance of the general rule ^'^^ o' d«- 
of August assizes, 2, W. IV., or under a Judge's order, ^^ ' 
he may obtain from the Prothonotary (/), without any 
affidavit, a rule nisi for further particulars, and procure an 
order thereon, as before mentioned ', but when the ap- 
plication is made after a statement has been delivered, as 
required by such general rule, (full particulars having 
been delivered previous to the action), the order for 
further particulars, will, it seems, be upon payment of 
costs (g). 

If the particulars delivered be incorrect, the Plaintiff Amending par- 
must apply for leave to amend them j for if he deliver a ticulars of de- 
second particular, without an order for that purpose, he ™"*^' 
cannot give evidence of any claim contained in it, which 
was not in the first particular (h). A Plaintiif may ob- 
tain from the Prothonotary, a rule nisi to amend his par- 
ticulars, on payment of costs (i) ', an order upon which may 
be procured, as in other cases. 

It is ordered by the 12th rule of Aug. Ass., 2 W. IV., Annexing par- 
that " A copy of the particulars of demand, and also of Oculars to the 
*' the particulars (if any) of the Defendant's set-oflf, shall ' 
"be annexed by the Plaintiff* s attorney, to every record 
"at the time the cause is entered for trial." This rule is 
similar, in terms, to one lately made in the Courts at 
Westminster 5 and seems to have been adopted, without 
adverting to the peculiar practice of this Court, which is, 
to leave with the Marshal, on the entry of the cause, the 
paper pleadings, and not the record : as the object of this 
rule is, doubtless, to apprise the Court of the nature of the 
claim 3 and as it would serve little or no purpose, to annex 
the particulars to the record, which is kept by the Pro- 
thonotary, the practice is, to affix them to the paper 
pleadings, and not to the record. Although the above rule 
directs the Plaintiff* s attorney, only, to annex theparticu- 



(/) Reg. Gen. Mar. Ass. 57 Geo. 3. 
'(^) James v. Child, 2 Tyr. 302. 2 Cr. & J. 252, S. C. 
(h) Brown v. Watts, 1 Taunt. 353. 
(t) Heg. Gen. Aug. Ass. 54 Geo. 3* 
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-kn, yet it would seem to be equally within the object of the 
role, thai they sht^uld be annexed by the Defendant* s at- 
tmney. when he bxings on the cause to trials by proviso. 



The particulars annexed to the record, or paper pleadings^ 
should be the same as were delivered in the cause 5 and 
where this was not the case, and the Plaintiff obtained 
a verdict upon an item not included in the particulars 
delivered, the Court granted a new trial ; but refused to 
nonsuit the Plaintiff, because the Defendant was not in 
a condition to raise the question on the trials and the point 
was not then reserved (j). 



SECT. 2. 

Particulars of Set-off. 

Particiilan of Fbrticulars of set-off, like those of demand, were for- 
■•t-off. merly obtained only by a Judge's order : but it was after- 

wards provided (k), that there should be subj(»ned, or 
annexed, to every notice of set-off , a full particular of aach 
set-off, if within three folios 5 or a statement of the nature 
of the set-off, if it exceeded that length. 

To be deliyeied Bat as the notice of set- off, is superseded by the general 

'leii ***»*^«* of pleading rules of Hil. T. 4 W. IV., which requu^ a 

^^ set-ofi to be pleaded, the particulars thereof must be 

delivered with the notice of plea, it being provided (/), thai 

when any Defendant or Defendants shall plead a set-ofl^ 

he or they shall,, with the notice of such plea, deliver a 

full particular of such set-off, when the particulars can 

be comprised within three folios 5 but if the same cannot 

be comprised within three folios, the Defendant or De- 

'' fendants, shall deliver such a statement of his or their 

set-off, as may be comprised within that number of 



€t 



(€ 



O) Morgan V. Harris, 2 Tyr. 385. 1 Dowl. P. C. 570, S. C. 2 Cr. 
& J. 461, 8. C. 

(A) Reg. Gen. (10) Aug. Am. 2 W. 4 

(0 Reg. Gen. (11) Aug. Ass. 2 W. 4. 
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"folios." '*^Anci in order to secure the deKvery of the 
particulars of set-off, it is ordered, that if any notice of 
plea of set-off shall be given, without such particulars, or 
statement^ as aforesaid^ the Defendant shall be precluded 
from giving any evidence of his set-off." 



(C 

ct 
<t 



Further particulars of set-off may be obtained in the same Further partd- 
manner as further particular? of demand: arid particulars ^e^di"*^ 
of set-off may be amended, in like manner. The Protho- ticulars. 
notary is empowered to grant a rule nisi for each of these 
purposes (»*)• 

As to annexing a copy of the particulars of set-off to ^nn«»ng *o 
the record, see ante pa. 253. 

(m) R^. Gen. IMar. Aw. 57 Geo. 3. Aug. Ass 54 Geo. 3. 
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BOOK 6. CHAP. IV. 

or STATINO PR0CESDIN08 ON PAYMENT 09 DXBT AND 

COSTS. 

Rule niti to The Prothonotarj isu empowered to issue a rule to shew 
•toy proceedings cause, why proceedings should not be stayed, " on the 
" Defendant undertaking to pay a certain sum, at a certain 
" day, (to be specified in such rule), as the debt for which 
" the action is brought, and costs 3 and in de&ult of pay- 
" ment on such day, the Plaintiff to be at liberty to pro- 
" ceed in the action (a)," 

Terms of the ^y taking out this rule, the Defendant undertakes 

rule. (though such Undertaking is not expressed therein) that in 

case it be not made absolute, he shall not bring a writ of 
Error for delay : and the Plaintiff shall be put in the same 
situation (with respect to any rules, notices, or plead- 
ings) as he was in, at the time cf obtaining such rule to 
shew cause ; and may also take such steps, as of the day 
on which such rule was so obtained, unless otherwi&e or- 
dered by the Court, or a Judge (a). 

It has also been provided (6), that *' whenever a De- 
''fendant shall take out a rule to stay proceedings, on 
'* payment of debt and costs, he shall undertake and agree by 
'* such rule J that in case the same shall be made absolute, 
*' and the debt and costs shall not be paid at the time men- 
"tioned in the rule, the Plaintiff shall be at liberty to sign 
'' final judgment for the amount of such debt and costs, in 
" the same manner as if the Defendant had actually given 
" a Cognovit actionem^ for the amount of such debt and 
•' costs." 

At what time Such rule may be had immediately on the Defendant's 

be had.* ™*^ being arrested, or served with process; and as wellbefcre 

filing Special bail, or entering a common appearance (c), 

as after. The service operates as a stay of the Plaintiffs 

proceedings, until otherwise ordered (c). 

(a^ Reg. Gen. Mar. Ass. 52 Geo. 3. 
r6) Reg. Gen. Mar. Ass. 11 Geo. 4. 
[c) Reg. Gen. Mar. Ass. 52 Geo. 8. 



■ 



aTATING PROCEEDINGS ON PAYMENT OF DEBT AND COSTS. 269 



• 

' If the Flaiiitiff oppose the rule, on the ground that more J^whargingtlie 
is owing than is stated therein^ the Judge will dismiss the 
application ; for he cannot stay the proceedings in such 
case, even if it appear that no debt is due (d) : but if the 
Defendant afterwards pay the like amount into Court, 
and the Plaintiff take it out in full, the latter will not only 
be deprived of the costs, subsequent to the first offer^ 
but the costs consequent on his first refusal, will be 
allowed to the Defendant, unless some satisfactory reason 
be given for such refusal (e). Where the rule is dis- 
charged, and the Plaintiff in consequence of its staying his 
proceedings, is prevented from making up the issue in time 
for trial, he may still file his pleadings, as of the day on 
which the rule nisi was obtained, and will be allowed to 
enter his cause, on motion, though the usual time for entry 
lias expired. 

The Judge will sometimes grant an order upon terms Order. 
only, such as obliging the Defendant to allow a set-off to be 
deducted from the Plaintiff*s demand, and not to bring an 
action for such set-off (/): or, if the action be against the 
acceptor of a bill of exchange, by directing the Defen- 
dant to pay the costs of other actions, on the same bill 

(/■). 

On an order being obtained, the Prothonotary, makes R«le absolute, 
out a rule absolute, which, with an appointment to tax, 2^^^^©^**^*"^ 
must be served on the PlaintiflF's attorney, or agent -, and 
if the debt and costs be not paid, on the day fixed by the 
role, the Plaintiff may, on the day following, issue an execu- 
tion. 

* 

It is stated elsewhere, when and how proceedings may 
be stayed, in actions on bail bond (g), and recognizance 
of bail {h). 

(d) South V. Curtis, 2 Dowl. P. C. 223. 

(e) Hak v. Bakar, Id. 125. And sec Chapman's Pr. K. B. [2nd Ed.] 
396. Arch, (by Chitty), 843. 

(/) Jones V. Shepherd, 3 Dowl. P. C. 421. 
(s) Ante pa. 109 & seq. 
(A) Ante pa. 222. 
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BOOK 6. CHAP. V. 



OF PAYING MON£Y INTO COURT. 



Paying money 
into Court. 



In what cases 
allowed, for- 
merly. 



The practice touching the payment of money into Court, 
in satisfaction of the Plaintiff's claim, has lately undergone 
considerable alteration, both as regards the kind of actions 
in which such payment is aUowed, and also the proceed- 
ings^ on paying the money into Court. 

Formerly, the payment of money into Court, in ordinary 
cases, was confined to actions wherein the sum demanded 
was either certain, or capable of being ascertained by mere 
computation : for where the action was for damages, un- 
certain in their nature, whether arising from a breach of 
contract, or from a wrong done^ money could not be paid 
into Court. 



€< 
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At present. But by the law amendment act (o), a power is given of 

paying money into Court, in all personal actions, except 
such as are therein mentioned ; which provision, has 
since been extended to this Court, by statute 4 and 5 W. 
IV., c. 62, 8. 23, which enacts " that it shall be lawftil for 
the Defendant, in all personal actions (except actions for 
assault and battery, false imprisonment, libel, slander, 
''malicious arrest or prosecution, criminal conversation, 
" or debauching of the Plaintiff's daughter or servant), by 
" leave of the said Court of Common Pleas at Lancaster, 
" or one of the Judges thereof, to pay into Court, a sum of 
*' money by way of compensation or amends, in such 
manner, and under such regulations^ as to the payment 
of costs, and the form of pleading, as the Judges of the 
*' said Court shall, by any rules or orders^ by them to be 
"from time to time made^ order^ and direct." 

mon%fnfo*^^^ '^^^ ^^^^ °^ Paying ^ouBj into CouTt has also been 
Court. altered. By the former practice^ when such payment was 

(o) 3 & 4 W. 4» c. 42, 8. 21. 
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PAYING MONET INTO COURT. 

intended, it was necessary to take out a rule for that pur- Fonner practice 
pose, which was granted by the Prothonotary, of course, 
without any affidavit ; and the form thereof was required 
to be the same as that which was used in the Court of 
Common Pleas at Westminster (&). The Defendant was 
required to undertake, by such rule, to pay the costs; 
and in case of nonpayment within two days (exclusive) 
after the taxation, to suffer the Plaintiff either to move 
for.an attachment, on a proper demand and service of 
the rule, or to sign final judgment, for nominal dama- 
ges (c). Such rule was usually taken out at the time of 
pleading -, but after plea, the Defendant might obtain from 
the Prothonotary, a rule absolute, for leave to withdraw 
a special plea, on payment of costs, and plead the general 
issue, either with or without a notice of set-off, or paying 
money into Court, or both : or for leave to withdraw the 
general issue, on payment of costs, and plead the same 
de novo, with a notice of set-off, or paying money into 
Court, or both : or with liberty to pay a further sum into 
Court ; the Defendant, in either case, undertaking to plead 
issuably, rejoin gratis, and take short notice of trial, for 
the following assizes ; and not to bring a writ of Error 
for delay (d). 

It was also provided by rule (37) of Mar. Ass. 2 W. 
IV., that ''where money is paid into Court in several 
" actions, which are consolidated, and the Plaintiff, without 
" taxing costs, proceeds to trial on one, and fails, he shall 
"be entitled to costs on the others, up to the time of 
''paying money into Court." 

The present practice, on paying money into Court, is in Presentpractice 
conformity with that of the Courts at Westminster, as 
regulated by the general pleading rules of Hil, T. 4 W. 
IV., whereby it is ordered (by the 17th rule) that when 
money is paid into Court, such payment shall be pleaded piea of payment 
in all cases -, and as near as may be, in the form (e) pre- 
scribed by such rule, mutatis mutandis. But, though such 
17th rule has been adopted in this Court, so far as 



I 



h) Reg. Gen. Aug. Ass. 57 Geo. 3. 
>) Reg. Gen. (27) Mar. Ass. 2 W. 4. 
(d) Rf^. Gen. Mar. Ass. 52 Geo. 3 
(«) See the form on the next page. 
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respects the payment of money into Courts in oiidi- 
nary cases^ yet having been made prior to the statute 4 
and 5 W. IV., c. 62. it was considered doubtful^ whether 
it was applicable to the cases newly provided for^ by the 
23rd sect, of that act, the language of which contemplates 
Under Stat. 4 & some rules to be made thereafter ; and to remove this doubt, 
6W. 4c. 62, 823 j^ ^^^ declared by rule (2) c.f Mar. Ass. 6 \V. IV., that •' in 
*' cases of payment of money into Court, by a Judges 
'* order, under 4 and 6 W. IV., c. 62, s. 23, such payment 
" shall be pleaded, as near as may be, in the form sub' 
joined*' (e). 

Since the above rules, it has been held, that unless 
payment b'e pleaded, the Defendant will not be entitled 
to costs, though lie has paid into Court sufficient (/) — 
that the form prescribed, must be adopted, or the plea 
will be bad (g) and that payment into Court mast be 
pleaded last, and as to the residue, after all the other parts 
of the demand are exhausted (g). The Defendant may 
plead payment into Court, on a particular count, so as 
to enable him to recover the costs of defence as to the 
other counts, if abandoned, or not proved (h) : but idiere 
he pleads payment into Court generally, upon the whole 
declaration, and then pleads other pleas to all except as to 
the sum so paid, and the PlaintiS^ lakes the money in full 
satisfaction, and taxes his costs, the cause is at an end, 

(e) Form of plea tts pretcrtbed by rule 11 of Ilil. T. 4 ^. 4, and 
which, toith the exception of the parts vfithin brackets, is also directed by 
Reg, Gen. (2) of Mar Ass. 6 n. 4, to be used in cases under stat. 4 jf 5 
H\4, c.62,s. 23. 

[/» the Common Pleas at Lancaster. '^ 
The (lay of . 

C. D.") «* The Defendant by his attorney {or "ia 

hts. Vperson,** &c.) savs that tho Plaintiff ought not further to main- 
A. B. J tain his action, because the Defendant now brings into Court 
the sum of £ ready to bo raud to the Plaintiff ; and the De- 

fendant further says, that the Plaintiff has not sustained damages [or in 
actions of debt, " that he is not indebted to the Plaintiff '*] to a greater 
amount than the said sum, f&e.] in respect of the cause of action m the 
declaiation mentioned, and this he is ready to verify, wherefore he prays 
judgment, if the Plaintiff ous;ht further to maintain ms action." . 
(/) Adlard v. Booth, I Bini,'. N. C. 093. 

ig) Sharman r. Stevenson, 3 Dowl P. C. 709. Coates&an. v. Stevens, 
Id, 784 ; see further as to this ulea, J. Chitty, Jun. plead, port 1, pa. 369. 
Bopanijuet's rules, pa. 40; and Forms Id. 97-107-122. 
(A) Early v. Bowman, 1 B. & Adol. 889. Clarke ©. Nioholson, 6 Car. 
' & P. 712. ChurchiU ». Day, 3 Man. & R. 71. 
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and .the Defendant has no right to the costs of the oihet 
pleas, nor can he sign nonpros for want of a replication (i). 

In conformity with the practice of the Courts at West* ji^^ to pay 
minster, no rule or Judge's order is necessary, except money into 
under the statute 4 and 6 W. IV., c. 62, s. 23 j and in that 5^^^'* '^^^'^ "^" 
case, such order must be obtained, on a Summons, the 
application £or which, should be supported by an affidavit 
of facts, and production of the declaration. The money 
is paid to the Frothonotary, at the time of filing the plea. 

Where -it is adnsable to pay money into Court, after Amending plea, 
plea, the Defendant does not now, as formerly, withdraw 
the plea : but he must amend it ; and may obtain from the 
ProUionotary, " rules absolute to amend pleas, by adding 
''or substituting a plea of payment, or further payment, 
" of money into Court, or of set-off, or both j the De- 
" fendant undertaking, by .such rule, to go to trial at the 
"following assizes'* (j). On serving such rule, the De- 
fendant should also serve an appointment to tax the 
costs of amendment, which costs ought to be paid before 
the plea is amended. 

The mode of replying to a plea of payment of money Replication, 
into Court, is regulated by rule 19 of Hilary Term, 4 W. 
IV., which is adopted in this Court in all ordinary cases ) 
and, for the reason before stated, has been expressly ex- 
tended by rule (3) of Mar. Ass. 6 W. IV. to cases under 
the statute 4 & 6 W. IV., c. 62, s. 23. These rules provide, 
that " the Plaintiff, after the [delivery or] filing of a plea 
"of payment of money into Court, shall be at liberty to 
*' reply to the same, by accepting the sum so paid into 
" Court, in full satisfaction and discharge of the cause of 
" action, in respect of which it has been paid in -, and he 
" shall be at liberty, in that case, to tax his costs of suit, 
"and in case of non-payment thereof, within forty- eight 
"hours, to sign judgment for his costs of suit, so taxed: 

(t) Coatea & an. r. Stevens, 3 Dowl. P. C. 784. 

(i) Reg* Gen. (16) Mar. Ass. 6 W. 4. This rule however, it would 
seem, applies only, to cases of payment into Court, independently of stat. 
4^5 W. 4, c. 62, 8 23, which makes a Judge's order necessary, for 
die purpose. 
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or the Plain tiflf may reply ' that he has sustained dama- 
' ges [or, ^ that the Defendant is indebted to him/ as 
* the case may be] (^) to a greater amount than the said 
'sum :' and in the event of an issue thereon being found 

" for the Defendant, the Defendant shall be entitled to 

"judgment, and his costs of suit." 

Further pro- If the Plaintiff accept the money in ftdl satisfaction^ he 

ceedings. must take out an appointment to tax his costs, and serve 

it in the usual way : and in case of nonpayment of the 
costs within forty-eight hours after taxation, he may sign 
Costs. judgment, and issue execution. Where the real debt, 

being less than the sum indorsed on the writ, is paid into 
Couit, and accepted in full, the Plaintiff will only be 
allowed the costs of the writ, the Defendant applying 
promptly, for that purpose, and having originally offered 
to pay the real debt (/). But, where the Defendant pays 
into Court, a less sum than that for which he was arrested, 
and the Plaintiff accepts it, this is not a case within the 
statute 43 Geo. III., c. 46, s. 3, so as to entitle the De- 
fendant to costs (m). If, however, the Plaintiff proceed 
after the money is paid into Court, and afterwards stay, 
and take out the money, the Defendant will be entitled to 
costs, subsequent to the payment into Court (w). And if 
the Plaintiff proceed to trial, and be nonsuited, or have 
a verdict against him ; he will be liable to the Defendant's 
costs, ab initio (tz) . 

(A) The words within brackets are not in the rule of Mar. Ass. 6 W. 4; 
but will be proper, in some cases of payment into Court, independently of 
the statute 4 ^ 5 W. 4, c. 62, s.- 23. 

(I) Hale V. Baker, 2 Dowl. P. C. 125 : and see Elliston v. Robinsoo, 
Id 241, 2 Cr. & M. 343, S. C. 

(to) Rowe V Rhodes, 2 Dowl. P. C. 384, 4 Tyr. 216, S. C ; we 
also Farrant v. Morgan, 3 Dowl. P. C. 792, as to paying less than 40s. 
into Court. 

(n) Chapman's Pr. K. B.[2 Ed.] 396. 
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BOOK 5. CHAP. VI. 

OF OTEB. 

Oyer may be demanded in all cases, where it is allowed j^^ ^j^^ ^^^^ 
by the practice of the Courts at Westminster (a). allowed. 

Such demand must be made before the time for plead- .. imttim t 
ing has expired 3 or^ it would seem^ before the expiration be demanded, 
of the farther time^ given by a rule for that purpose ; and, 
if made .afterwards^ the other party may treat the demand 
as a nuUity^ and sign judgment (6). 



How demanded. 



The party demanding Oyer, causes an entry thereof to 
be made in the Imparlance book, at the Prothonotary*s 
office ; and gives notice to the opposite attorney, or agent, 
that he craves Oyer of the instrument, describing it. The 
instrument must be left with the Ptothonotary, who makes 
a copy thereof^ for the party requiring the same (c). 

When Oyer is craved by the Plaintiff', of a document -vvhen to be de- 
stated in the Defendant's pleading, such document must Uvered by a 
be produced within two days (exclusive) after notice, other- ^/«*<^»^* 
wise the Plaintiff may sign judgment^ as for want of plea 

After Oyer is demanded by a Defendant, there is no By a ototnftVp 
time limited for the Plaintiff to give it : but he should do 
80 without delay, if he wish to expedite the proceedings 5 
for the Defendant has as many pleading days after Oyer 
delivered^ as he had at the time of craving it, and giving 
notice (d). 

(a) As to Oyer in general see Tidd*8 Pr< [9th ed.] 686. Arch, fby 
Chitty] 866-7. . 

{b) Id. 1 Sell. Pr. 263. Goodricke & an. v. Turley and others 4 Dowl. 
P. C. 431. And as to demand of pleading, before signing judgment, 
see ante pa. 175. 

(e) Evans' Pr. C. P. L. 68. 

(d) See ante pa. 123-4. 
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At what time 
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BOOK 5. CHAP. VII. 

OF NONPROS. 

The Defendant shall be entitled to judgment of non- 
Nonpros 7™due "pros, at the mle day after the assizes, next ensuiog the 
for want- of de- ''time of filing bail, or entering a common appearaDce, 
elaration. '^ unless Ae Plaintiff shall, in the mean time, file his decla- 

ration; or procure and serve a rule, allowing further time 
to declare until the then next rule day ; or obtain fur- 
ther time, upon special application to the Court, or one 
*' of the Judges in chambers '* (a). 

xn.^ „^ Nonpros for want of declaration^ cannot, however, be 

Wnen nonpros .,*/.•« .. n o \ /i\ 

cannot be sign- Signed after the expu*ation of a year, from the return (o) 
«d. of the process -, for the Plaintiff is then deemed out of 

Court (c), and neither party is entitled to costs from 
the other ( d) : nor can nonpros be signed, where one 
only of several Defendants has appeared, in a joint action 
(e) : nor where the Plaintiff has appeared for the Defend- 
ant^ according to the statute (/) : nor after an order 
for particulars of demand has been served, and before 
they are delivered (g) : nor, in some cases, after a removal 
from an inferior Court (h), 

(a) Reg. Gen. Aug. Ass. 38 Geo. 3, and see ante pa. 116. This rule 
does not apply to actions of replevin : see ante pa. 21^. 

(6) It lias not yet been decided, whether the return of process for this 
purpose, is to be considered the time of its execution, or the eighth day 
afterwards, that being the expiration of the time for appearing and filing 
bail. In favor of the former position, see Athert. Treat, pa. 19, Chap- 
man^s 2nd addenda to the new rules, pa. 115 ; Cooper v, Nias, 3 B. & 
Aid 271 ; Barnes o. Jackson & others, 3 Dowl. P. C. 404 : but see con- 
tra, Arch, (by Chitty), 218, 892. 

(c) Reg. Gen. [21] Mar. Ass. 2 W« 4, and see ante pa. 116. 

(d) Wynne v. Clarke, 5 Taunt, 649. 

(e) Palmer & others v. Feistel & an., 2 Dowl. P. C. 507. 
(/) See Arch [by Chitty] 698. 

(si) See ante pa. 252. 
(h) See ante pa. 245. 



NONPROS.' 3^ 

It is not necessary to take out a rule, requiring the Demand of 
Haintiff to declare, before nonpros can be signed : but declaration, 
a demand of declaration must be made, at the time> and 
in the manner, mentioned in a previous chapter (i). 

After nonpros for want of declaration is signed, the Ezecntion. 
Defendant may immediately issue an execution, for his 
costs, a taxation of whidi is, in general, unnecessary, the 
amount thereof being fixed, in ordinary cases {j). The 
Defendant cannot levy more than the sum recovered by 
the judgment, and, therefore, nothing can be taken for 
Sheriff's poundage, and expenses of the execution (k). 

As to the time for signing nonpros for want of replica- Nonpros for 
tion, or any subsequent pleading, it has already been want of Replica- 
stated (/), that a Raintiff is not obliged to reply to, or 
answer any pleading of a Defendant, until the rule-day 
next after the filing thereof: nor if svfch rule-day shall 
happen within eight days after filing such pleading, until 
the second rule-day afterwards. If the Plaintiff do not 
proceed as above, or obtain further time, the Defendant 
may sign nonpros. 

A rule, calling on the Plaintiff to reply, &c., is not ne- Proceedings 
cessary : but a demand of the pleading must be made, as *^®'®®**" 
before mentioned ; - and a bill of costs must be made out, 
and taxed by appointment, before execution. 

Nonpros may be signed, in the case of a rule to dis- Nonpros after 
continue, after plea, and. nonpayment of the costs, within JM^® ^ discon- 
four days after taxation, pursuant to the Plaintiff *s under- 
taking, contained in such rule (m) : and where the De- 

(t) See ante pa- 175. 

(j) The usual costs are as follows : — After Bail, and including execu- 
tion, £4. 13s. 2d. — After appearance, and including execution, £2. 10s. 9d. 
a one Defendant only — witn IDs. 8d. more, for each additional Defendant. 
Where an order for particulars of demand, or a rule for further time to 
declare, has been obtained, the costs incident to those proceedings must 
be added : in the former case, a bill of costs must be made out andf taxed; 
and in tHe latter, the fee of 48. 4d., on being served with the rule, will bo 
allowed without a taxation. 



(k) Baker r Sydee, 7 Taunt 179. Anon. 2 Chitt. Rep. 353. 
^0 ^ ante pa. 130. 
,m)Reg» Gen. [38] Bfar. Ass. 2 W. 4, see the next chapter. 
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fendant was in a condition to sign nonpros^ and the 
Plaintiff took out a rule to discontinue^ but instead of 
paying the costs, served a declaration, the Court of C. 
P. W. held this to be a fraud on the Court, and i-efiised to 
set aside the nonpros (ra). 

In replevin. The time for signing nonpros in replevin^ for want of 

declaration, is regulated by a rule peculiar to that species 
of action (o). 

(n) Ariel v. Barrow, 8 Bing. 375. 
(o) See ante pa. 217* 
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BOOK 6. CHAP. Vm. 

OP DISCONTINUING THE ACTION. 

Wherever a Plaintiff is allowed by the practice of the In wl»t 
Court of Common Pleas at Westminster^ to discontinue ■^°''®*** 
his action, he may do so^ in t^s Court. 

A rule absolute to discontinue, is granted by the Protho- ^"^^ ^ *■• 
notary, of course 5 and if taken out before plea, it merely 
orders that the Plaintiff shall be at liberty to discon- 
tinue the action, on payment of costs, to be taxed : but 
if taken out after plea, the rule " shall contain an under- 
" taking, on the part of the Plaintiff, to pay the costs, and 
" a consent, that if they are not paid within four days after 
** taxation, the Defendant shall be at liberty to sign judg- 
" ment of nonpros (a). 



On discontinuing, the Plaintiff must file a declaration, 
if not previously done 3 but it is usual, in such case, to 
have one count only. 

If the discontinuance be before appearance, the practice Before ap. 
is, to affix the rule in the Prothonotary's office j but the P®*^*"^®* 
better way is to serve it, on the Defendant, together with 
an appointment to tax his costs -, and this should always 
be done, when the Defendant has incurred any costs which 
would be allowed as between party and party. 

Where the rule is taken out after appearance, or bail. After appear- 
it should be served on the Defendant's attorney, or agent, *°*^®' 
together with an appointment to tax the Defendant's 
costs. 

The costs, when taxed, should be forthwith paid, other- Taxation and 
wise the action may be proceeded in (if before plea), as if pynient of 

(a) Reg. Gen. [38] Mar. Ass., 2, W. 4. 
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DISCONTINUING THE ACTION. 

no rule bad been issued ; for the rule being conditional only 
(that is^ on payment of costs), is no s'tay of proceedings: 
and tbe taxation of costs without payment^ is no discon- 
tinuance (6)5 nor can the Plaintiff be attached for non- 
payment thereof (c) : but where the discontinuance is 
after plea^ and the costs are not paid within the time men- 
tioned in the rule, tbe Defendant may sign nonpros^ and 
issue an execution, pursuant to the undertaking contained 
in such rule. 

When the costs are taxed and paid^ and the judgment 
of discontinuance entered, it relates back to tbe day when 
the rule to discontinue was obtained ; and tbe action is 
considered as discontinued from that time (d). 

After discontinuance^ tbe Plaintiff may bring a new 
action^ for tbe same cause ; but cannot arrest tbe Defend- 
ant a second time, without a Judge's order (e). When 
such order is obtained, tbe former affidavit of debt, re- 
maining in this Courts may be used for tbe purpose of tbe 
second arrest (J), 

(b) Edgington o. Proudman, 1, Dowl. P. C. 152. 

(c) Rese r. Fenn, 2, Id. 182. 

id) Brandt v. Peacock, 1, B. & C. 649. 

(e) Reg. Gen. [5] Mar. Ass. 2, W 4. See ante pa. 65. 

(/) Richards, 0. Stuart, 10 Bing. 322. 
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BOOK 5. CHAP. IX. 

OF TRIAL BY PROVISO. 

If the Flaintifif do not try the cause at the first assizes^ At what time 
at which it stands for trial (a), the Defendant may, at the * ^e^f°^^j 

1 1 ^ ^ . , . . "^ . , , niay try by 

second, or any subsequent assizes, bring it on to trial, by proviso. 
proviso. 

It is not necessary to procure a rule for a trial by proviso ; How to pro- 
but the Defendant must give notice of trial, at least eight ^eed. 
days (exclusive) before the assizes (6): and the general rule 
requiring a four weeks' notice, where a term's notice is ne- 
cessary in the Court of Common Pleas at Westminster (c), 
does not, it seems, apply to a notice of trial by proviso (d). 

The Defendant must order and prepare the record, issue 
the jury process (e), and enter the cause, at the same time, 
and in the same manner, as a Plaintiff, in other cases : 
and if he neither proceed to trial, nor countermand, he 
will be liable to the Plaintiff's costs of the assizes (/). 

When the cause is entered by both parties, the practice xhe trial, 
is, to try it on the Plaintiff's entry ( g ) 3 provided he has 
given due notice of trial (A) : and if the Defendant enter 
the cause, and the issue is upon the Plaintiff, who does not 
appear on the trial, he must be nonsuited, for the Defend- 
ant cannot have a verdict (i). 

(a) See ante pa. 132. 
(6) Reg. Gen. [14] Mar. Ass., 5, W. 4. 
(c) See ante pa. 144. 

(a) Manby v. Wortley, 2, Blac. Rep. 1223. Theobald o. Crickmore, 
2, B. & Aid. 594. 1, Chitt. Rep. 317 S. C. 
(e) See form of Jury process, ante pa. 161. 
(/) See poet pa. 282, & ch. 21, s. 3. 
(9) Evans' Pr. C. P. L. pa. 81. 
(A) Blown r. Ottley, 1, B. & Aid. 253. 
(t) Gardener v, Davis, 1 Wils. 300. 2, Saund. 336 ,(&). 
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BOOK 5. CHAP. X. 



•tte» to be 
tried before 
tbe Sheriff, 



OP THE TRIAL OF ISiiUES BEFORE THE SHERIFF, ETC. 

to^^b &urt I^i«. provided by statute 4 and 6, W. IV., c. 62, s. 20, 
to direct it- '' ^^^^ 1^ &ny action depending in this Court, for any debt 
'' or demand, in which the sum sought to be recovered, 
** and indorsed on the writ of Summons ^ shall not exceed 
*' twenty pounds, it shall be lawful for the said Court, or 
" any Judge thereof, if such Court, or Judge, shall be satis- 
" fied (hat the trial of the said action will not involve any 
** difficult question either of law or fact, and such Court, 
" or Judge, shall think fit so to do, to order and direct, 
" that the issue or issues joined, shall be tried before the 
*' Sheriff of the said County i^alatine of Lancaster, or any 
" Judge of any Court of Record, for the recovery of debt 
'^ in such county -, and for that purpose a writ shall issue, 
" directed to such Sheriff, or Judge, commanding him to try 
** such issue or issues, by a jury, to be summoned by him, 
*' and to return such writ, with the finding of the jury, 
" thereon indorsed, at a day certain to be named in such 
'^ writ, and thereupon such Sheriff, or Judge, shall summon 
** a jury, and shall proceed to try such issue or issues." 



What casen 
are within the 
Act. 



This section is confined to actions for debts and pecuni' 
ary demands, and does not extend to actions of tort (a). 
It was, moreover, intended to apply to plain questions 
only (b) J and is expressly limited to actions where the 
claim does not exceed twenty pounds 5 hence, if the jury 
give twenty pounds for debt, and ten shillings for interest, 
the verdict, it seems, will be bad, as to the ten shillings (c): 
Where the writ of Summons is indorsed for a sum exceed- 
ig £20.^ the amount cannot be altered^ in order to obtain 

(a) Wation v. Abbott, 2 DowL P. C. 215. 2 Cr. & M . 150, S. C 
4 Tyr. 64, S. C. 

(6) Per Parke B., in Daviee v. Lloyd, 4 Dowl P. C. 479. 
(c) Burleigh v. Kiiigdoi% 2 Id., 351. . 
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a writ of Trial(r/) : unless the writ of Summons has been in-- 
dorsed, by mistake, for Qiore than is due (/-) ; and where 
the indorsement was for £58., the verdict was set aside, 
though both parties went to trial, without objection (e)* 
Neither does the above provision apply to actions com- 
menced otherwise than by writ of Summons ; and there- 
fore, when commenced by Capias, or Detainer, or, as we 
have seen (/), removed irom an inferior Court, this Court 
has no power, under the Act, to direct a trial before the 
SheriflF. 

In order to procure a writ of Trial, an affidavit must Mode of ob- 
he made, as below (g), upon which, the Prothonotary will *^'"»°g **''*"^ 
grant a rule to shew cause, why the is.sue joined in the ac- sheriff &c. 
tion should not be tried before the Sheriff, or Judge j and why 
a writ of Trial should not issue for that purpose, puq^uant to 
the statute (h). Such rule must be served on the opposite 
party ; and an affidavit of service, laid before the Judge, 
on applying for an order. The Judge will not grant an 
order, if he think the trial is likely to involve a difficult 
question of law, or fact 5 and if he reject the application, 
the Court will not afterwards entertain a motion to review 
his decision — at least not, unless the facts of the case, with 
what took place before the Judge, are brought specially 
before the Court (i). 

When an order is obtained, it is usual (though not, it Order for 
woald seem, necessai^y,) to take out a rule thereon ; and ^^^* 

(d) Trotter ». Bass, 3 Dowl. P. C. 407. 

(e) Edge v. Shaw and ux. 4 Id. 189. 
(/) See ante pa. 247. 

Q) Affidavit to obtain a Writ of Trial, 

In the Common Pleas at Lancaf>ter. 

Between A B Plaintiff, 

and 

C. D Defendant. 

£. F., of Gentleman, attorney for the above -named Plaintiff, 

maketh oath and saith, that the sum sought to be recovered, and inddrsed 
on the Writ of SummonSy in this action, does not exceed twenty pounds ; 
that issue has (or ^'issues have**) been joined in the said action, and that 
the trial will not, as this deponent verily believes, involve any difficult 

?uestion ot law or fact. E. F. 

IwoTD, &c., before a Commisiiioner for taking affidavits in the said 

Court. 
[h) Reg. Gen. (21) Mar. Asa. 5 W. 4. 
to Dftviei «. Uoyd, 4 DowL P. C. 478 
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the rule absolute, or order, must be served, in like maimer, 
as the rule nisi. 

Notice of j^Q order being obtained, notice of trial must be giren, 

which, by a late rule, must be eight days (exclusive), and 
shall specify the time, and place of trial (j). Such notice 
may be countermanded, as in other cases ; and if the 
Plaintiff do not proceed to trial, or countermand, in time, 
the Defendant will be entitled to costs of the day (it). 

fn ^* of " "^^ ^^"^ ^^ compel the Plaintiff to proceed to trial, 
nonsuit, and within a reasonable time (I) -, and judgment, as in case of 
trial bj pro- nonsuit, will be granted, at the same time, as in other 
cases — that is, at the second assizes after issue joined, the 
Sheriff's court days not being considered as assizes, for 
this purpose : but where the Plaintiff gives notice of trial, 
he thereby waives his right to the full time, and in that 
case, such judgment will be granted at an earlier period(m): 
The Defendant may also bring the cause on to trial by 
proviso, if the Plaintiff neglect to try («) , 

K^!^^^"" Previous to the trial, the Plaintiff's attorney should 
prepare the record: for this purpose, parchment wiU 
be furnished by the Prothonotary 5 and the record must 
be left with him. The pleadings are copied verbatim, to 
the end of the issue 3 after which proceed as below (0). 

Writ of trial. The writ of Trial is engrossed on parchment, signed, 
sealed, and issued, in the same manner as a writ of Inqui- 

(1) Reg. Gen. (22) Mar. Ass. 6 W. 4. 

1%) See post pa. 282, & cli. 21, s. 3. 

(/) Walls V. Rcdmayne, 2 Dowl. P. C. 506. Horwood o. Roberts, 
Id. 534. Mullins v. Bishop, Id. 557. Maddeley r. Batty, 3 Id. 205. 

(m) Bntterworth v. Crabtree, 3 Id. 184. 1 C. M & R. 5I9S.C.; and 
see Mullius o. Bishop, & Maddeley v. Batty, supra. 

(n) Cor one v. Garment, East t. 1835. 5 L^. £z. 303. 

(o) Award of the Writ of Trial 

*' And forasmuch as the sum sought to be recovered in this vat, 
and indorsed on the said Writ of Summons, does not exceed twenty pounds, 
her(>upon, on the day of [the date of the Writ of Truz/J, pursuant 
to the statute in that case made and provided, the SherBSTof the said Coun- 
Vfi [<"* ^he Judge to whom the Writ is directed}, is conunanded, that he 
summon twelve, &c., who neither, &c., who shall be sworn truly to try the 
issue above-joined, between the parties aforesaid, and that he proceed to 
try such issue accordingly, and when the same shall have been tried, that 
he make known to the Court here, what shall have been done by virtue 
of the Writ of our Lord the King, to him in that behalf directed, with the 
finding of the Jury indorsed thereon, on the 4ay of * fcc 
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ry, in ordinary cases 5 and should be indorsed with the 
names of the parties — the nature of the writ — and the time 
and place of trial. The forin of the writ, as prescribed by 
rule (23) of Mar. assizes^ 5 W. IV., is subjoined (p). 

When this writ is directed to the Sheriflf, the cause is Entering the 
entered at his office, in Preston, on the Monday preceding ^Jfore the"*^ 
the holding of the County Court; and at the time of sheriff, 
entry, the writ of Trial is left with the undersheriff, to- 
gether with the rule or order for the writ to issue, and 
also, the particulars of demand^ and set-ofF, (if any). It xime&placo 
is the practice to execute the writ, at the sitting of the ot triaL 
County Court, at Preston, or elsewhere. The Court sits 
at ten o clock in the forenoon -, and the issues from this, 
and other superior Courts, are tried before the causes de- 
pending in the County Court. 

Cp) Writ of TriaL 

William the Fourth^ hy the Grace of God, of the United Kingdom of 
Great Britain and Irelana, King, Defender of the Faith, to the Sheriff 
of Lancashire lor to the Jwj^e of being a Court of record for re" 

covery of debt in the said County of Lancaster, as the case may be,"] 
greeting. Whereas A. B., in our Court before our Justices at Lancaster, ^ 
QQ the day of last, [the date of the first unit of Summons"] im- 

pleaded C. D, in an action 011 promises, [or^ of debt," Sfc. as the case may 
oi\ ; for that whereas one, &c. [here recite the declaration as in a writ 
of Jnqmry'], and thereupon he brought suit ; and whereas the Defendant 
on the day of last, bj his attorney, [or as the case ms^ 

k], came and said [here recite the pleas and pleadings to the joinder of 
i^nte], and the Plaintiff did the like ; and whereas the sum sought to be 
recovered in the said action, and indorsed on the Writ of Summons, does 
not exceed twenty pounds ; and it is fitting that the issue above joined 
Bhould be tried before you, the said Sheriff, [or Judge, as the case may be\ 
We, therefore, pursuant to the statute in such case made and provided, 
command you, that you do summon twelve free and lawful men of yourCoun- 
ty, \or of the County (^ Lancaster'], duly qualified according to law, who are 
in no wise akin to the Plaintiff, or to the Defendant, who shaul be sworn truly 
to try the said issue ioined between the parties aforesaid, and that you 
proceed to try the said issue accordingly ; and when the same shall have 
been tried In manner aforesaid. We command you that you make known to 
our said Justices, what shall have been done, by virtue of this Wri^ 
ynth the finding of the Jury indorsed thereon, on the day of 

mtant, [or next]. Witness [Me Chief Justice] sA Lancaster, the ^ 
day of [day of issuing] in the year of our Reign. 

E. F., Attorney for the Plaintiff. 
G. H., Attorney for the Defendant. 

Indorsement. 
By order of [Judfe^s name] dated the day of 18 

To be tried at m in the Countv of on the 

davof 18 . 
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Entry for When the writ is directed to the Judge of any Court of 

triMlhefof record, it should be left with the officer of such Court, a 

a judge. reasonable time before the trial j and the time and place 

of executing it, ought to be previously fixed with sucli 

officer, in order that the notice of trial may specify the 

same. 

The trial and '^b® proceedings on the trial, are the same as on a 
its incidents, trial at the assizes ^ the attendance of witnesses, is com- 
pellable by SubpcBna (9)4 in like manner : and the Plaintiff 
may be nonsuited, as upon a trial before a Judge, at nid 
prius (r). It is questionable whether the Sheriff has power 
to postpone the trial (&): but he cannot certify, to deprive a 
Plaintiff of costs, pursuant to 43 £liz. c. 6, s. 2 {I), (which 
act is extended to Counties Palatine, by 11 and 12 W. 3, 
c. 9). 

Amendments With respect to amendments on the trial, it is prorided 
on the trial, y^^ ^^^ gist sec.of 4 and 5 W. IV., c. 62, that "the Sheriff 
or his deputy, or Judge, presiding at the trial of such 
issue, or issues, shall have the like powers, with respect 
to the amendment on such trial, as are given to Judges 
at nisi prius, by 3 and 4 W. IV., c. 42 " (u) : and, by 
the same section, it is declared, that " the verdict of the 



(9) SvbpcBna on a Trial before the Sheriff, jf c. 

William the Fourth^ {jfc, to greeting: We command 7011, and every 
of you, that laying aside all and singular business and excuses wluttsoever, 
YOU, and ever^ of you, be» and appear, in your proper persons, before 
bsqutre. Sheriff of the County of Lancaster, at the Court House in 
Preston, in the County aforesaid, [or as in the notice of trial], on tlie 

day of next, at the hour of ten o'clock in the forenoon, of the same 
day, then and there to testify the truth, according to your knowledge, in 
a certain cause, in our Court before our Justices at Lancaster, depending, 
undetermined, between A. B. Plaintiff, and C. D. Defendant, in an action 
on promises, [or, as the case may &e], on the part of the Plaintiff [or* 
*'Defendaut^'] and on that day to be tried by a jury of the country ; and this 
you, or any of you, shall in no wise omit, under the penalty of one hundred 
pounds. Witness \the Chief Justice of this Cour€\ at Lanc<)ster, the 
day of [the day of issuing] in the year of onr reign. 

£. F., Attorney. . Clarendon. 

(r) Per Bayley J., in Watson v. Abbott, Supra note (a) 

(a) Edwards o. Dignam, 2, Dowl. P. C. 642. Packham v. Newmao, 
3 Id. 165. 

(0 Waidroper ». Richardson, 1, Ad. & El. 76. 

(«) As to amendments under this Act— see Arch* [by Chittyj 334. 
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" jury on the trial of such issue^ or issues^ shall be as Verdict 
"Talid, and of the like force^ as a verdict of a jury at 
" the assizes/' 

It is also provided by such section^ that at the return ^^fuing*' 
of the writ of trial, costs shall be taxed, judgment sign- execution, 
ed, and execution issued, forthwith, unless the Sheriff, 
deputy, or Judge, before whom such trial shall be had, 
shall certify, under his hand, upon such writ, that judg* 
ment ought not to be sigued, until the Defendant shsdl 
have had an opportunity to apply to this Court, or one 
'of the Judges thereof, for a new trial -, or the said Court, 
or one of the Judges thereof, shall think fit to order, that 
judgment or execution shall be stayed, till a day to be 
named in such order. The Sheriff 's return may be had, 
on application of the party obtaining the verdict, who (if 
there is no certificate to prevent him,) may tax the costs, 
without serving an appointment, and issue execution im- 
mediately, provided the cause were undefended ; but, if 
dtf fended, an appointment must be served in the usual 
way, and the bill of costs, affidavit of increase &c., left 
with the Prothonotary. 

The costs are taxed according to the reduced scale Allowance of 
of costs, in similar cases, in the Courts at Westminster *^* 
(v) : and it may be proper to observe, that no allowance 
will, in general, be made, for brief, beyond 13s. 4d., which 
sum includes instructions for it: nor will CounseFs fee 
he allowed, except the trial be in a Court where attorneys 
are not permitted to practise, and then, £1. Is. only, vidll 
he allowed (w). The fees payable to the officer of the 
inferior Court, are not to exceed 4s. on the entry of the 
cause, and £1. 48. 6d. on the trial. 

" Notwithstanding any judgment signed, or execution Setting agide 
"issued, as afijresaid, by virtue of the act, it shall be lawful J^^g^^®*** ^^ 
"for itiis Court, toorder such judgment to be vacated, and 
''execution to be stayed, or set aside, and to enter an 
"arrest of judgment, or grant a new trial, as justice may 
" appear to require : and thereupon the party affected by 

(v) Reg. Gen. (26) as of Mar.- Aw. 5 W. 4 : &Bee poat B. fi^ ck. 22, a. 2. 
(lo) Clup. Pr. K. B. L3rd Addend.] pa. 133. 
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" such writ of execution^ shall be restored to all that he 
''may have lost thereby^ in such manner as upon the 
" reversal of a judgment, by writ of Error, or otherwise, 
as the Court may think fit to direct '* (a:). 



tf 



Motion for The rule forbidding a motion for a new trial, where the 
new trud. amount is under <£20. except for misdirection of the 
Judge, does not apply to trials before the Sheriff (y) : but 
the permission of the Judge before whom the cause is 
tried, must, it seems, be obtained, before an application 
is made to set aside the verdict, and enter a nonsuit (z). 

mode. "^^^ motion for a new trial, under the 2] st sec. of the 

Stat. 4 and 5 W. IV., C..62, may be made to this Courjt, 
or one of the Judges thereof j but the power of granting 
a new trial, &c., under the 22nd section, is given to this 
Court, only 3 and the 26th section, which provides that 
motions for new trials, may* be made, to any of the Courts 
at Westminster, seems to be confined to such motions, 
after trials at an assizes (a). 

When to be It has not been determined, within what period the 
naade. application to the Court or a Judge, for a new trial, should 

be made, when the Sheriff has certified, under the 21st 
section of the act ; but such application ought to be made 
without delay. And as the application under the 22nd sec- 
tion must be made to the jCourt, it had better be made, as 
soon as a motion for that* purpose can be heard (6). 

Sheriff's On moving for a new trial, either the Sheriff's notes, or 

notes. an affidavit of facts, must be produced (c). The notes 

must be verified, by affidavit : and if not produced, their 

non-production should be accounted for {d). If the Sheriff 

(x) 4 & 5, W. 4, c. 62. 8 22. 
M Edwards o. Dignam, 2, Dowl. P. C. 642, 

(z) Ricketts o. Bird, K. B. P. C. Hil. T. 1836. See Leg. Obs. Sess. 
]Ba5-6, pa. 259. 

(a) See post pa. 285. 

(b) Wheeler v, Whitmore, 4 Dowl. P. C. 235. See post ch. 21, s. 3. 

(c) Johnson o. Wells, 2 Dowl. P. C. 352. Grainge.e.| Shoppee, Id. 
644. Thomas v. Edwards, Id. 664. Barnett v, Glossop, 3 Id. 625. 
Muppin ©. Gillatt, 4 Id. 190. 

(d) Mansfield v. Brearev. 1 Ad. & E. 347. Bumey v. Mawson, Id 
348, note (a). ^ 
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refuse to transmit his notes, the Court will order him to 
pay the costs consequent on such refusal (<?) -, and will 
allow further time to make the motion (/). 

The notes are transmitted to the Judge, and neither party 
it seems, is entitled to them, for the purpose of the motion 
(g). The pleadings need not be verified, if the objection 
be founded upon them {h), 

(e) Metcalfe. Parry, 2 Dowl. P. G. 589. Same v. Same, 3 Id. 93. 

(/) Thomas v Edwards, 2 Id. 664. 

(g) Vickers v. Cock, 3 Dowl. P. C. 492. 

(A) Milligano. Tbomas, 4 Dowl. P. C. 373. ^ 
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OF JUDGMENT AS IN CASE OF NONSUIT. 



Judgment ai Judgment^ as in case of nonsuit, may be obtained in 
m cane o ^.^ Court, as well as in the Courts at Westminster, by 
virtue of the statute 14 Geo. II. c. 17. (a). 



nonsuit. 



At wbat time 
•llowed. 



Motion for. 



f< 



<€ 



According to this Act, the proper time to apply for such 
judgment is, when the Plaintiff '' shall neglect to bring 

the issue onto be tried, according to the course and 

practice of the Court." The practice of this Court is, 
to grant the application, at the second Assizes after issue 
joined, provided it is joined in time for trial at the first 
Assizes (b) 3 and lapse of time is no bar to the appli- 
cation (r): but "no motion for judgment as in case of 
''nonsuit, shall be allowed, after a motion for cost« for 

not proceeding to trial, for the same default -, but such 

costs may be moved for separately" (d). 
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The statute requires the application to be by " motion 
made in open Court, (due notice having been given 
thereof)'*: but, in practice, the rule nisi has been deemed 
sufficient notice of the motion (6) : and it has lately been 
provided (e), ''that a rule nisi for judgment as in case of 
nonsuit, may be obtained, on motion, without previous 
notice -, but in that case it shall not operate as a stay of 
proceedings." 



<( 
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(a) In wliat cases such judgment is allowed ; see Tidd's Pr. [9di Ed]. 
762 ; Arch, [by Chitty], 910. And as to such Judgment where a trial ii 
directed before the Sheriff, see ante pa. 272. 

(h) Erans* Pr. C. P. L. 86. And see ante pa. 132. 

(c) Cromer p. Brown, 4 Dowl. P. C. 288. 

(d) Reg. Gen. (30) Mar. Ass 2 W. 4, and see post. pa. 283. 
(0 Reg. Gen. (29) Mar. Ass 2 W. 4. 
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Tbe motion must be made upon affidavit (f), that issue has Affidavit in 
been joined, and stating when, in order to shew the Plain- ■"??<>'* of 
tiff's default. It is not sufficient to make oath^ that the 
Plaintiff has replied, and that the cause is thereby at issue ; 
bat it must be positively stated in the affidavit, that the 
cause is at issue (g) i and though the Defendant swear 
that it is so, yet if the Plaintiff make oath that a similiter 
has not been added^ the Court will not grant a rule abso- 
lute (A). 

On a rule nisi being allowed, the Prothonotary makes Rule nisi, 
out such rule, which must be served on*the opposite party; 
aod if no cause be shevm, the Court, on motion, founded • 

on an affidavit of service of the rule, will make it absolute. 
The rule absolute is also made out by the Prothonotary, Rule absolute 
and, together with an appointment to tax, is served in the 
usual manner : and the Defendant may issue an execution 
as upon a nonsuit on a trial. < 

But, instead of making the rule absolute, the Judge may. Discharging 
pursuant to the statute 14 Geo. II. c. 17, allow further "»^® "*»» Pf 
time for trial, "upon just cause, and reasonable '^rnw.*' Jl^^iJJjJin^ 
The terms usually imposed, are, that the Plaintiff give a 
peremptory undertaking to try the cause, at the following 
assizes. It was formerly considerfd that the first mo- 
tion for judgment, was merely a means of obtaining such 
undertaking; the giving of which was, of itself, deemed 

(/*) jiffidavk to mow for judgment tzs in case ofnontuit. 

In the Common Pleas at Lancaster. 

Between A. B Plaintiff, 

and 
C. D Defendant. 

£. F. of Gentleman, maketh oath and saith, that he has inspected 

tbe Imparlance book, kept at the office of the Prothonotary of this honor- 
able Court, from which it appears that issue was joined in this Cause, on 
the day of 1835, nnd that this cause 8tood for trial, ac- 

cording to the course and practice of this Court, at the assizes last ; 

and tbis deponent further saith, that the said Plaintiff has not yet pro- 
ceeded to tne trial of this cause, nor has he given any notice of trial for 
tbe present assizes; [or " that he has givan countermand notice of trial," 
or '* neglected to enter the cause for trial, at the present assizes," as the 
case may be]. 

Sworn, &c. E. F. 

Before a Commissioner for taking Affidavits in the said Court. 

((f) Smith V Parslow, 2 Tyr. 2$4. 2 C. & J. 217, S. C. 1 Dowl. P, 
C.308,S. C. 

(h) Gilmore v. Melton, 2 Dowl. P. C. 632, Brown v, Kennedy, Id. 
639. Seabrook r. Cave, Id, 691. 
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• 

a sufficient answer to the application (i) : but now, besides 
tbis undertaking, the Plaintiff roust shew some excuse for 
not proceeding to trial (J) ', and an affidavit is generally 
required, of the &cts constituting such excuse. A slight 
excuse, however, when accompanied with a peremptory 
undertaking, is deemed sufficient (k). When the excuse 
is sufficient without such undertaking (k), the rule will be 
discharged : but the Defendant may still terminate the 
suit, by bringing it to trial by proviso. 

On the rule for judgment being discharged, the Court 
may order the FMntiff to pay the costs of not proceed- 
ing to trial ; but the payment of such costs, shaJl not be 
made atsondition, of discharging the rule (/).'* 
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When the motion is discharged on a peremptory under- 
taking to try, as before mentioned, a rule dischargmg the 
rule nisi on the terms of such undertaking, is made out by 
the Prothonotary, and a copy of it must be served on the 
opposite party. 

Rule absolute Notwithstanding the peremptory undertaking to try, 

after ape- {^ Plaintiff must give notice of trial, for the foUowing 

de^aldng."'^' assizes (fn) ; and if he do not try accordingly, the Court, 

on motion, founded on an affidavit (n) of such default, 

and of the undertaking, vnll grant a rule absolute for 

(t) 1 Sell. 367. 

(j) NicfaoU o. Collingwood, 2 Dowl. P. C. 60. Banks o. Wright, 3 Id. 
14. Cleasby v, Poole & ors.. Id. 162. 
(k) As to what is a sufficient excuse ; see Chitt. Gen. Prac toI 9r 

?art 6, pa. 791 ; and what not Id. pa. 792 : see also Tidd's Pr. r9th Ed.] 
66, Arch, [by Chitty] 914. 1 Sell, S67. 
(0 Reg Gen. (30) Mar. Ass. 2 W. 4. 

(fli) Smsh o. Cranbrook, 1 Dowl. P. C 148. Bainbridge r. Punris» 
Id. 444^. 

(ii) Affidavit to move for a rule absolute, for judgment a» t» ease ef 
nonsuit, after a peremptory undertaking. 

In the Common Pleas at Lancaster. 

Between A. H. « Plaintiff 

and 

C. D Defendant 

E P., of maketh oath and saith, that the above-nsmed 

Defendant at the lant [^MarcK] assizes, holden for the County of 
Lancaster, obtained a rule nisi of this honorable Court, in this cause, for 
judgment as in case of a nonsuit, which was afterwards discharged, bj 
another rule of this honorable Court, (a copy of which is hereunto anoes* 
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judgment, in tlie first instance $ of which motion, no 
notice is necessary (o). Bat if. it appear, thai notice of 
trial was omitted, by mistake, and the Defendant has not 
been put to inconvenience thereby, the Court will dis- 
charge the rule for judgment, on payment of costs ^ and 
the time for trial, after a peremptory undertaking, will 
be enlarged, if the Court think it reasonable to do so (p) 

ed,) upon a peremptory undertaking of the above-named Plaintiff, to ttj 
this cause at the present assizes ; and this deponent further saith, that 
the said Plaintiff hath not since proceeded to the trial of this cause, in 
pnrsuanoe of the said undertaking. 

Sworn, &c. E. F. 

Before a Commissioner for taking Affidavits' in the said Court. 

(o) Evins' Pr. C. P. L. 87, and see Saxon v. Swabey, 4 DowL P. C. 
105. 

(s) Charrington o. Meatheringham, & an. 4 Dowl. P. C. 479 : and 
HmwB V, Taytor, 3 Dowl. P. C. 644. 
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OF COSTS OF THE ASSIZES. 

When aUow- Where the Plaintiff neither proceeds to trial, at the first 
assizes at which the cause stands for trial (a), nor gives 
sufficient notice of countermand (to be presently men- 
tioned)^ or^ if, after giving notice of trial for any subseqaent 
assizes, he do not proceed, nor countermand such notice in 
time, the Defendant will be entitled to costs of the day,— or, 
as they are called in this Court, costs of the assizes : and a 
Plain lijf is entitled to such Ci)Sts, where the Defendant, 
after giving notice of trial by, proi? wo, neither proceeds to 
trial, nor countermands such n( tice, in time. Where 
both parties give notice, and neither of them proceeds to 
trial, nor countermands, each is entitled to costs, from the 
other (h): and, " where a pauper omits to proceed t- trial, 
pursuant to notice, or an undertaking, he may be called 
upon, by a rule to shew cause wby he should not pay 
'' costs, though he has not been dispaupered" (c). 

Although costs of the assizes are not generally allowed, 
unless the cause is at issue, yet where a Defendant is un- 
der terms to go to trial at the following assizes, (in which 
case, the Plaintiff may make up the issue, just on the eve 
of trial,) it will be proper for the Plaintiff, if he do not 
intend to try, to give notice to that effect, in order to pre- 
vent the Defendant from incurring costs. 

Notice of No time is prescribed, for giving countermand notice of 

countermand, ^ j i ^ j.^ ^^^^^ liability to the costs of the assizes ; 

when to be gi- _ ' _ . , •' , , i i i 

ven. but such notice must be reasonable, 5 and whether so or 

not is determined by the Prothonotary, according to the 

(a) See ante pa. 132. 
(6) 1 Sell. Pr. 413. 

(c) Reg. Gen. (40) Mar. Ass. 2 W. 4. See alNO Doe dem LindMjv 
Edwards 2 Dowl. P. C. 468, and Doe v. Edwarda Id. 672. 
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circumstances of the case. • In general, however, such 
costs will not be a'ljwed, if incurred more than fourteen 
days before the assizes : but there may be cases, where 
costs of preparing for trial would be allowed, though in- 
curred prior to that period ; as, for instance, where, td 
secure the attendance of witnesses who are about to leave 
the country, it is necessary to serve subpoenas. 

The ordinary c:>sts of the assizes, consist of the costs of what costs of 
summoning witnesses, — of their arid the attorney's attend- the assizes 
ance - and of refresher and Consultation fees, paid to *^^^^ <**• 
counsel. The costs of preparing briefs, are costs in the 
cause \ and if no other expenses have been incurred than 
in the issuing and service of Subpoenas, the practice 
call upon the opposite party to pay them ; and if he refuse^ 
then to move the Court. 
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The application for costs of the assizes, must be, by When to be 
motion y which ought not to be made after a rule absolute »PP^i«** ^^- 
for judgment as in case of nonsuit, ybr the same default (dy. 
but may be made ''without moving at all for judgment 
" as in case of nonsuit, or after such motion is disposed 
"of 5 or, the Court, on discharging a rule for judgment as 
"in case of nonsuit, may order the Plaintiff to pay the 
" costs of not proceeding to trial 5 but the payment of 
"such costs, shall not be made a condition of discharging 
" the rule/* (f*) And when the rule fur judgment is r/w- 
charged, it is not necessary to make a separate motion 
for costs of the assizes; for though the Court will not 
grant them, as a condition of discharging the rule, yet 
they will grant them, as a separate part of the order (/). 

The motion for costs, is one, of course (g), and a rule will Motion for 
be granted, ih the first instance, without an affidavit, ^^^^ 
where the cause has been entered for trial, and struck 
oat of the list^ or the record withdrawn; but where 

» 

(d) Clarke v. Simpson 4 Taunt. 591 
(0 Reg. Gen. [30] Mar. Ass. 2 W. 4. 

(/) IMercy &an. t>. Owen 1 Dowl. P. C, 362, Lenniker t>. Ban Id. 663 
2C. &J. 473 S. C. 
(jH) See post pa. ch. 21, s. 3. 
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the cMne irnot entered, then if the application be made 
at the fine asiiizes after issue joined, it should be sup- 
ported by an affidavit of the cause being at issue, in time; 
or, if made at asabsequent assizes, of notice of trial having 
been given : and the affidavit must also shew, either that 
there has been no notice of countermand, or an insufficient 
one, stating the time of receiving it (A). 

Rule for ootts Hie rule for costs directs *' that the attorneys or agents 
'' of both parties, shall attend the Prothonotary, or his 
deputy, who shall examine the matter, and tax the [De- 
fendant] his costs, for that the [Plaintiff] hath not pro- 
'' ceeded to trial, pursuant to the practice of the. Court j 
*' which costs> when taxed, shall be paid by the [Plaintifif], if 
'* it shall appear to the said Prothonotary, or his deputy, 
*' that costs ought to be paid,'* Although such rule is ah* 
solute, in the first instance, yet, in effect, it is but a rule 
nisi, the payment of costs depending upon the ultimate 
decision of the Prothonotary, who may require from the 
parties, affidavits in support of, or in opposition to, the 
allowance of costs, if he think it necessary. 

Taxation. A copy of the rule, and of the Prothonotary*s appoint- 

ment to tax, must be served on the opposite attorney, or 
agent 3 and where the Prothonotary determines that costs 
ought to be paid, he grants his aUocatur of the amount, 

Payment of Payment of the costs may be enforced by attach- 
costs, how en- ment 5 and the party liable to them, must be personally 
served with a copy of the rule and allocatur, and at the 
same time, the rule must be shewn, and the costs demand- 
ed. As the rule does not state whether the costs are to be 
paid to the party, or his attorney, it is considered, in 
practice, that either may demand them : but, in applying 
for an attachment for non payment, both should join in 
the affidavit, one daaking oath to a demand and refund 5 and 
both negativing the receipt of the money. The mode of 
obtaining an attachment, is stated in another place (t). 

(A) See Evans* Pr. C. P. L. 16: & see form of Affidavit Tidd** Pr. 
forme ^th Ed.] pa. 312. Chitt/s forms pa. 700. 
(t) See post cfa. 22, s. 4. 
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BOOK 6. CHAP. XIII. 

OF NEW TRIALS (o). 

Formeily, the only mode of obtaining a new trials was Motion for 
by motion to this Court ; and if there was not sufficient n^^ triaL 
time to ans^ror the application at the assizes at which it To this Court, 
was made, the rule nisi for a new trial, was made recum- 
able before both the assize Judges> in London. 

But the confining of applications for new trials to this To one of th« 
Court, being found inconvenient and unsatisfactory, it is Wettoinster 
provided by statute 4 and 5 W. IV. c. 62, s. 26^ that " it pursuant to 
" shall be kiwful for any party, in any action, depending or ^*- 4 aad 5 
"hereafter to be depending, in the Court of Common Pleas ^^ ^ ® ' 
" at Lancaster, to apply, by motion, to any one of the 
" superior Courts at Westminster, sitting in Banco, within 
" such period of time, after the trial, as motions of the 
" hke kind, shall, from time to time be permitted, to be 
"made in the said superior Court, for a rule to show 
*' cause why a new trial should not be granted, or nonsuit 
** set aside, and a new trial had, or a verdict entered for 
" the Plaintiff, or Defendant, or a nonsuit entered, as the 
" case may be, in such action 5 which Court is hereby 
'' authorized and empowered to grant, or refuse, such rule, 
" and afterwards to proceed to hear and determine the 
" merits thereof, and to make such orders thereupon, as 
" the same Court shaU think proper. And in case such 
" Court shall order a new trial to be had in any such 
" action, the party or parties obtaining such order, shall 
" deliver the same, or an office copy thereof, to the Protho- 
notary of the said Court of Common Pleas at Lancaster, 
or his deputy 3 and thereupon aU proceedings upon the 
former verdict, or nonsuit, shall cease : and the action 
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(o) As to the ground! on which a new trial will he granted, see Tidd't 
Pr. [9th Ed.] pa. 904» Arch, [by Chitty] 9*22 : and as to applications for 
new trials before the Sheriff, see ante pa. 275-6, 
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shall proceed to trial, at the next or some other subsequent 
session of assizes, holden for the County of Lancaster, in 
like manner as if no trial had been had therein : or in 
case the Court before which any such rule shall be beard, 
shall order the same to be discharged, the party or 
parties obtaining any such order, may, upon delivering the 
same, or an otlice copy thereof, to the said Frothonotary, 
or his deputy, be at liberty to proceed in any such 
action, as if no such rule nisi had been obtained -, or if a 
verdict be ordered to be entered for the Plaintiff, or 
Defendant, or a nonsuit be ordered to be entered, as the 
case may be, judgment shall be entered accordingly/' 



The 28th section of this act provides, that "nothing 
therein contained, shall prevent the said Court of Com- 
" mon Pleas at Lancaster, from granting any new trial, or 
setting a$$ide any nonsuit, or entering a nonsuit, or 
altering a verdict, as heretofore." 
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Cases to 
which the 
statute does 
not extend. 



This statute does not empower the Court above, to 
oi'der a judgment to be enteried, mm obstante vertdicto (6)j 
or to set aside a verdict entered pursuant to an award, 
and to enter a nonsuit (c). 

To what Although the act provides that the motion may be made 

tion should be ^® " ^"^ ^^® ^^ ^^ superior Courts at Westminster," yet it 
made, and has been resolved, that it shall be made to the Court of which 
when. i\^ .Judge who presided at the trial is a member (d) : and 

it must, according to the act, be made " within «u6h peritjd 
of time, after the trial, as motions of the like kind shall 
from time to time, be permitted to be made> in the said 
supericM* Court," that is, (according to the present prac- 
tice), within the first four days of the following term (e). 

Judgment and j^ order to prevent judgment being signed, and execu- 
to be stayed ^^o^ issued, before the motion can be heard, the party 
without a re- intending to apply, must enter into the recognizance 

cognizance 

bemg entered ^^^ p^^^^^ ^ ^^ ^ ^^^ p ^ ^^ 

(c) Terns o. Fitzhugh, Id. 278. 1 Cr. M. & R. 597, nom. Bjrrne t. 
Fitahiigh. 

(d) Foster v. Jolly, 1 Cr. M. & R. 704. 6 Tyr. 239, S. C. 

(e) Tidd»« Pr. [9tli Ed.] 912. Arch, [by Chitty] 931. 1 Sell. Pr 484; I 
Chitt. Rep. 392, 6 Bing. 622. HoweU v, Howell, 6 B. & Cr. 427. 
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mentioned in the 27th section of the act> which pro- 
vides " that the entering up of judgment in any action 
" in this Courts and the issuing of execution upon such 
"judgment, shall not be stayed, unless the party intending 
'' to apply for such rule, [for a new trial] shall, with two 
*' suOicient sureties^ such as this Court shall approve of, 
" become bound unto the party for whom such verdict or 
** nonsuit shall have been given, or obtained, by recogni- 
" zance, to be acknowledged in the same Court, in such 
"reasonable sum, as the same Court shall think fit, to 
"make and prosecute such application, as aforesaid, and 
" also to satisfy and pay, if such application shall be re- 
'' fused, the debt, or damages, and costs, adjudged, and 
"to be adjudged, in consequence of the said verdict, or 
"nonsuit, and all costs and damages to be awarded for 
"tbe delaying of executicm thereon.'* (/"). The nature- of 
such recognizance is similar to that required on a writ of 
Error (^). 

In allowing a new trial, the Court either directs the Costs of form- 
costs of the former trial to abide the event, or grants the er trial, 
rule without, or upon payment of, such costs, or is silent 
as to them : and " if a new trial be granted, without any 
" mention of costs in the rule, the costs of the first trial, 
" shall not be allowed to the successful party, though he 
" succeed on the second." (A) 

(/) As to the effect of a similar clause for the Court of great Sessions 
in Wales, see Howell v. Howelj, 6 B. & Cr. 427. 

(y) See the form of a recognizance in £iror, Tidd's pr. forms [6th £d. J 
581. and t>ee post pa., 300. 

(A) R^. Gen. [28] Mar. Ass. 2 W. 4. 
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BOOK 6. CHAP XIV. 

or 8URBENDEBINO A DEFENDANT IN DISCHARGE OF BAIL 

•^* ?***^^* A Defendant may surrender himself in discbarge of his 
may be vur- ^^ ^0 the Sheriff, within eight days after the execution of 
rendered. the writ of Capias, the Sheriff consenting to accept such 
render (a). After that time^ the Defendant cannot be sur- 
rendered, without special bail being filed : but when special 
bail is filed, he may surrender himself voluntarily, or be 
compulsorily rendered by his bail, in any stage of the suit; 
and it has been shewn elsewhere, at what time the render 
ought to be made, after proceedings are taken against the 
Sheriff (6), on the bail bond (c), or on the recognizance 
of bail (d). 

What ten Buf. When bail is filed for the sole purpose' of a surrender, 
fident for the the bail-piece is sufficient without the usual affidavit of 
fenSwr ^ justification being annexed 5 but the Plaintiff may treat such 
bail as a nullity, until the surrender is actually made, and 
due notice .thereof ^ven (e). Bail, too, though rej^ed, 
are allowed to render the principal^ without entering into 
a fresh recognizance (/). 

^"!f ^ T' Aftc' special bail is filed, the Prothonotaiy will grant a 
proceed!^ ^^ absolute, in the first instance, to surrender the 
thereon. Defendant (g) — see the form of the rule below {h). Upon 

(a) Turner e. Brown, 2 Dowl. P C. 647 ; and lee ante pa. lOS. 

(hS Ante pa. 103. 

?e) Ante pa. 110. 

(a) Ante pa. 222-3. 

fe) Reg. Gen. Mar. Asb. 57 Geo III. See ante pa. 92. 

(/) Reg. Gen. (U) Mar. Ass. 2 W. IV. 

{a) Reg. Gen. Mar. Ass 52 Geo. III. 

(A) Bule to Surrender, 

Clarendon. Assizes, W. 4. 

C. D "I The day of 1836. Upon application of the Defendiafi 

atf >bail to surrender their principal. It is ordered bv the Court, ihit 
A. B. J the said Defendant be forthwith oommitted to ue enttodj of dM 
keeper of the gaol of this county, as to this action, and that his bail froD 
then rtcognisanee be wholly discharged. By the Court. 
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this rule, the bail may take their principal, (if at large,) even 
though out of the county, and there is no time limited 
within which the rule is operative : Although the bail cannot 
render their principal on a Sunday, still they may take 
him (i). The rule is delivered to the gaol^, with the 
person of the Defendant, and a copy thereof, together with 
QCtice of actual render, should be served upon the Flain- 
tifif's attorney or agent, without delay> which being done, 
the surrender is complete, and it is not necessary, in such 
case, to enter an exoneretur on the bail-piece (7). Where 
the Defendant is already a prisoner, in the gaol of this 
Court, all that is necessary to be done, is, to lodge the rule 
with the gaoler, and to serve a copy of it, together with 
notice of render, as before mentioned. 

The proceeding just pointed out, can, of cou^e, only be Surrender 
adopted, when the Defendant is at large, or in the gaol of ^l^en the de. 
this Court. Where he is a prisoner elsewhere, of one of CurtodV'of 
the Courts at fVestminHer, the mode of efTectiog a sur- one of the 
render, in discharge of his bail in this Court, is, in the first ^"^^ . ** 
place, by removing the cause to the Court of which he is a ** °**™ 
prisoner. For this purpose, the bail must apply to such 
Court, or a judge thereof, upon affidavit, (k) for a rule, or 
summons, to shew cause why a writ of Certiorari should 
not issue, to remove a transcript of the record to the Court 
abovd, to enable the bail to render the principal there. 
The affidavit whereon such application is grounded, must 
be sworn before a commissioner for taking affidavits in 

(i) Per Bayley J. in Howard 9. Smitli 1 B. & Aid. 529. 
'•^ Evans* Pr. C. P. L. 43. 
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Affidavit to obtain a Certiorari for the purpose of render. 
In the [Kinff'H Bencb]. 
' J. N. of &c , and R. N. of &c., make oath and say, that on or about 
the day of an action was commenced in His Majesty's Court 

of Common Pleas at Lancaster, wherein A. B. was Plaintiff and C. D. 
Defendant, in which said action the said Defendant was arrested for 
the sum of ; And these deponents became special bail for the said De- 
fendant ; And these deponents are informed and oelieve, that the said action 
is stil] depending, and that the said Defendant is now a prisoner, confined for 
debt in the custody of [a« the case may be] ; And these deponents further 
•ay, that they are desirous of suing forth aWrit of Certiorari, to remove 
toe laid cause, from the said Court of Common Pleas at Lancaster, into this 
lumorable Court, in order that they may be enabled to surrender the said 
Defendant, in discharge of his bail, in the said action. 

Sworn, 8ce. [tee the text"], J N 

R. N« 
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the Court to whicb the application is made ; but should 
not be intituled with the names of the parties (/). The 
writ of Certiorari issues frum the Court of which the 
Defendant is a prisoner 5 and the proceedings u] ion it are 
stated in another place (m). The Court above having thus 
obtained cognizance of the cause, may accept of the 
Defendant's surrender. Notice of render must be given as 
in other cases, and an order is obtained from a judge 
to enter an exoneretur, on the bail piece remaining in this 
Court, which is entered accordingly^ and the bail are dis- 
charged (/). 

Sarrcnder When the Defendant is a prisoner of any inferior Court 

when the de- within the county, he may be brought up to be surren- 

Custody "f ° ^c^®^ ^^ discharge of his bail in this Court, by writ of 

an inferior Habeas corpus cum causa ; and this, whether he be a 

Court. prisoner fur debt, or on a criminal charge. It is doubtful, 

however, whether the writ, in the latter case, can be issued 

irom the civil side of the Court, though this has been 

allowed (n). 

Thewrit of Habeas Corpus(o) is made out by the party — 
signed by the Prothonotary, — sealed, on a docket obtained 
from the Cursitor, — tested, and dated, as other writs issuing 
from this Court — and may be made returnable immediately. 
When issued, it is left with the judge, for his allowance 3 and 
when allowed, it is lodged with the keeper of the gaol, 
to whom it is directed, who attends with the Defend- 
ant, before a judge, either in Court, or at chambers. 
There is no modern instance of a writ of Habeas Corpus 
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rZ) Evans' Pr. 143-4. 
m) See ante pa. 249. 

(n) Mortimer v. Pitt, Lao. At^. Ass. 54 Geo. 3, Bajlej, J. ; but 
Hodgson V. Temple, 5 Taunt. 503. 

(o) Writ of Habeas Corpus cum causa. 

William the Fourth, &c to the Mayor and Bailifis of our Borough and 
Town of [Livo'pool']^ in the County of Lancaster, greeting. We com- 
mand you, that you have before our Justices at Lancaster, immediately 
aftef the receipt of this Writ, the body of G- D. late of in our prison, 
under your custody, detained, as is said, by whatsoever name he is called in 
the same, together with the day and cause of the taking of the same C. D., 
to do- and receive what our said Justices shall consider of him in that be- 
half; and have you there this Writ. Witness, &c. las in a Writ of Sum- 
mon«j. 

At the tiiit of A. B. E F., Attorney. Clarendtm. 
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being issued except during an assizes, in which case the De- 
fendant has been brought op, before a judge at the assize 
town ; but by an old rule of this Court {p), it is ordered, 
that if any one be taken, or attached, in corporation, or 
liberty, within the county, by process of such corpo- 
ration or liberty, such person may have his Habeas 
" Carpus cum causa, returnable immediately, or at a day 
'' certain, before the justices of this Court, at the l^ro* 
" thonotary*s office, in Preston, upon the return whereof, 
''the Frothonotary, or deputy, in the justices* absence, 
" shall take bail, and thereupon make a supersedeas for 
" Defendant's enlargement, if he be in custody." 

When the Defendant is thus removed, a rule to surren^ 
der must be lodged with the gaoler, and notice of render 
given, as before-mentioned. 

But instead of granting a writ of Habeas Corpus, (which is 
not always available), the Court will sometimes extend the 
time fur surrendering a Defendant, in discharge of his bail 
iq) ', as, for instance, until the expiration of a certain time 
after the action in the Court below (of which the Defend- 
ant is a prisoner) is settled (r). 

(p) Sep As8. 1665. 

iq) Hodgson o Temple, 5 Tanot. 503. Campbell r, Adand, 3 Tyr. 
230. 

(r) Id. and see Richmond v. Hoey, rule to extend the time, granted 
bj Hullock, B, Aug, Ass, 1828. 
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BOOK 6. CHAP. XV. 

OF STATING A SPECIAL CASE WITHOUT PROCBEDING 

TO TRIAL. 

Power'giyen The power given^ by the Law Amendment Act (a), of 
tostateaspe- stating a special case for the opinion of the Courts at 
without pro- Westminster^ without the necessity of proceeding to tnal, 
ceeding to has been extended to suitors in this Court, by statute 4 & 5 
^^' W. IV. c. 62, s. 16, which enacts, that " it shall be lawful 

" for the parties in any action^ depending, or to be depend- 
" ing, in the said Court of Common Pleas at Lancaster, 
'' after issue joined, by consent, and by order of one of the 
judges of the same Court, to state the facts of the case, 
in the form of a special case, for the opinion of the said 
Court, or of one of the superior Courts of common law 
at Westminster; and to agree that a judgment shall be 
'' entered for the Plaintiff, or Defendant, by confession, or 
''' of no//epros69ui, immediately after the decision of the case, 
" or otherwise, as the Court, before which such case shall 
" be heard, may think fit 5 and judgment shall be entered 
accordingly.'* 
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Proceedings No general rule has yet been made, in furtherance of the 
thereon. above enactment 5 and therefore, when the decision of 
one of the Courts at Westminster is sought for, the prac- 
tice as to the drawing, settling, and signing of the special 
case, as well as the proceedings thereon to argument, 
must be regulated by the rules of such Court (/>). And 
when the opinion of this Court is to be had, it is con- 
ceived, that, after the case is drawn, settled, and signed 
by counsel on both sides, it must be entered with the 
Marshal at the assizes, in the same manner vm issues in 
fact — that 'copies of the case must be delivered to the 
judges, and counsel — and that the subsequent proceedings 
will be the same, as on a demurrer, (c) . 

(a) 3 & 4 W. IV. c. 42, ««. 25. 

(b) See Tidd*8 Pr. (9th ed.) 898-9. Arch, (by Chitty) 540 ; and see 
Prac. RulcH (6 & 7) of the Courts at West, of Hil. T., 4 NV IV., as to the 
proceeding to argument, and preparing and delivering copies of die speciai 
case. 

(c) See ante pa. 137. 
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BOOK 6. CHAP. XVI. 

OF ARBITRATION. 

There is but little that is peculiar in the practice of this 
Court, on the subject of Arbitration (q). 

^Vhen an agreement^ or a bond >*of reference, has been en- Mode of ob- 
tered into, containing a provision, that the same may be made taining a rule 
a rule of any of his Majesty*s Courts of record, in general, ° '® erence. 
or of this Court in particular, (whether an action be de- 
pending, or not,) a Judge's order is obtained, upon an 
affidavit, verifyino the signatures to such Submission. This where there 
order, with the submission, and affidavit, must be left vidth " a written a- 
the Prothonotary, who makes out a rule of reference, reciting 8'®*™®***' 
the submission 3 and if an umpire has been appointed, or the 
time for making the award enlarged, in writing, the signing 
thereof ought also to be verified, by affidavit, in order that 
the statement of these facts, may be embodied in the rule. 

A Judge*s order, containing the terms of reference, may On a consent 
be obtained, in the first instance, on a consent, signed by «^^^ ^y *^® 
the attorneys in the cause ; and a rule on such order, is 
made out by the Prothonotary, as before mentioned. 

When a cause is referred at the assizes, a verdict is On the trial, 
usually taken for the Plaintiff, subject to the reference 5 and 
it is always advisable to take a verdict, on referring a bail- 
able action, for, otherwise, the bail would be discharged, 
unless they are consenting parties (h). To obtain a rule 
of reference, at the assizes, counsel on both sides are in- 
structed, to consent to a verdict, subject to a reference, 

(a) As to arbitration in general, see stat. 9 & 10, W. 3, c- 15 ; Tidd's 
Pt. [9th Ed.], 819, & seq. ; Arch, [by Chitty] 1022 ; and Chitty's gen. 
Prac. vol. 2, part 1, pa 73 to 126. And for practical forms see Id. 68, 
and »eq. 

(6) See 2 Saund. 72 b. 1 Sell. Pr. '467. Archer v. Hale, 4 Bing. 
464; Aldridge o. Harper, 10 Id. 118. ' 
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the terms wbereof^ and the ariritiator's name, are indofsed 
<m the briefs, which, when the motion is made, are handed 
to the Prothc notary, who makes oat the nJe accoidingly, 
and deHvera a duplicate thereof, to eadi paity. 

Uful tenu The nsnal terms of reference, on a trial, will vppesr 
of reference, f^om the form of the rule, below (r) ; which role contains 
many of the prorisions common in the other modes of re- 
ference, before mentioned. 

(tf) Auize RmU of Refereuee, 

LanoMhire to wH. 
At the icMJop of a«ixee hoiden at (.Lancaster], in and for the Coantr 

rtwenty-rixUi] day ii 

I MaiestT Kior WiDiam 

Chief Justiee], of the 

•aid Lord the Ki^, of his Court of [Kins's Bench] at Westminster ; 

and [Sir James Parke] Knight, one of the [Barons], of the said 

Lord the King of his Court of [Exchequer], at Westminster, 

JnsticM of die said Lord the King, at Lancaster. 

Clarendon. 

A. 





C. _ . 

damages [£200.], costs 40s., subject to be reduced or vacated, and 
Instead thereof a verdict for the Defendant, or a nonsuit^ entered, accord- 
ing to the award hereinafter mention^ ; and that all matters in differ- 
ence in thia cause, [or, ** that all matters in difference, "} between the 
said parties, be referred to the award, order, arbitrament, final end, and 
determination of £. F., of in the County of Lancaster, [gentleman] 

so as he mdce and publish his award, in writings of and concerning the 
premises in question, on or before the [fourth daj of Easter term], now 
next ensuing, but with power to enlaree the time, so much louser, froTn 
time to time, as he shalJ think fit ; and ihat the said parties sfaadl and do 
perform, fulfil and keep, such award, so to be made as aforesaid : And it is 
also ordered, by and with such consent as aforesaid, that the death of 
either [or, **any*] of the said parties, shall not operate as a revocation of 
the power and authority of the said arbitrator, to make an award of 'and 
concerning the matters, nereby referred as aforesaid [here the special terms 
(if any) are uauallv introditced"} : And it is also ordered, by and with such 
consent as aforesaid that the costs of the cause, shall abide the event and 
determination of the said award ; and that the costs of the reference shall be 
in the discretion of the said arbitrator, who shall award by whom, and to 
whom, and in what manner, the same shall be paid : And it is also ordered, 
by and with such consent as aforesaid, that the several parties to this rule, 
or order, or any of them, respectively, shall be examined upon oath, to be 
sworn, now here in Court, or before one of the Judges ol this Court, or 
before a Commissioner for taking affidavits in the same Court, if thought 
necessary, by the said arbitrator. And it is also ordered, by and with such 
consent as aforesaid, that the said several parties to this riue, or order, do 
produce before the said arbitrator, all book?, papers, and writings, touch- 
ing or relating to the matters in difference between the parties, as the said 
arbitrator shall think fit ; and that any witness or witnesses shall or may 
be examined, upon oath, to be taken before one of the Judges of tlusCourt, 
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The mode of enforcing an awards is the same in this Enforcing the 
Court, as in the Courts at West minster 5 and when it is award, 
intended to proceed by attachment, a rule nisi for the 
attachment may be had from the Prothonotary (d), on 
the usual affidavit. 

It may be proper to notice^ that by the statute 3 and 4 Provisions of 
W. IV., c. 42, s. 39, where the reference is in pursuance ^rndment" 
of a rule of Court, or Judge*s order, or of a submission act 
containing an agreement that such submission shall be 
made a rule, of any of his Majesty's Courts of record, the 
arbitrator s authority, shall not be revocable, by any party 
to such reference, without the leave of the Court, or a 
Judge : and the Court or Judge may enlarge the term for 
making the award (e). The 40th section of the same 
act contains a provision, in such cases, for compelling the 
attendance of persons, and production of documents, before 
the arbitrator (/) : and the 41st section enacts, that 
witnesses, giving false evidence, shall be deemed guilty 
of perjury, and be punished accordingly. 

or before a Commissioner for taking affidavits in the same Court : And it 
is also ordered, by and with such consent as aforesaid, that if either [or 
"any^] of the parties to this rule, or order, obstruct or prevent the said 
arbitrator from making an award, by affected or wilful delay, or by not 
attending him, after reasonable notice, and without such excuse as the said 
arbitrator, sball be satisfied with, and adjudge to be reasonable, then the 
said arbitrator may proceed ex parte : And it is likewise ordered, by and 
with such consent as aforesaid, that no writ of Error be brought by the said 
Defendant, and that no bill in equity be filed, or action or suit commenced 
or prosecuted, in any court of law, or equity, by the said parties, or either [or 
"any**] of them, against each other, or against the said arbitrator, for any 
matter relative to this arbitration, or to the award to be made in pursuance 
of t^s rule. By the Court. 

(d) ^ee. Gen. Mar. Ass. 57 Geo. 3. 

(e) Ana see Potter v. Newman, 4 Dowl. P. C. 504. 
(/) And see Arbnckle v. Price 4 Dowl. P. C. 174. 



BOOK 5. CHAP. XVII. 

OF PROCEEDINOB TO OUtJUAWRT. 

Outlawry. Outlawry in this Court has been but a rare proceedings 

in modem times^ owing probably to the delay occasion- 
ed by the want of more fii«quent returns of writs> fDr that 
purpose; but the necessity, of proceeding to outlavnry against 
an absent co-defendant, is partially removed by the Stat .3 & 
4 W. c 42 s 8, which virtually forbids the plea of nonjoinder, 
where the non-joined party does not reside within the Juris- 
diction : andtheproceedingby Distringas, against an absent 
defendant, has also been put upon a better footing (t). 

Former prac- Proceedings to outlawry, before judgment, used to be 
tice of com- commenced by original writ, after which three writs of Capm 
wedi^ to*^ ^^ Tespondendum, (viz the Capias, alias Capias, and pluries 
outlawTj be- Capias), were issued} all of which were to be tested as of 
fore judg- ^g assizes of which they issued, or were supposed to issue j 
and to be made returnable on the first day of differeDt 
assizes : but if a sufficient interval had elapsed, since the cause 
of action accrued, to admit of the proper teste and return 
of each writ, all of theih might have been sued out toge- 
ther (a). 

Present prac- Much of the delay, and expense, of this proceeding, is 
tice* prevented by Stat. 4 ^ 5 W. 4 n. 62, which virtually abol- 

ishes the original writ, and authorizes the proceecSmg to 
outlawry, as well after a Summons, and Distringas thereon, 
as after a Capias (6). The 5th section of this act pro- 
vides, " that upon the return of non est inventus, as to any 
" defendant, against whom such writ of Capias (c) shall have 

(z) See ante pa. 81 & geq. 

(a) Evans' Pr. C. P. L. pa. 44-6. 

(b) But thouffh proceedings to ouilawrj may be taken after a n rit of 
Summons, yet the )4th section of the statute 4 & 5 W. IV., c. 62, pro- 
vides, that nothinff therein contained, shall subject any person to oudawry, 
or waiver, who, by reason of any privilege, usage, or otherwise, may 
"07 by law„ be exempt therefrom. 

(c) See ante pa, 66, 
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" been issued 5 and also upon the i^tum of non est inventus, 
and nulla bona, as to any defendant^ against whom such 
writ of Distringas (c/) shall have issued, whether such writ 
of Capias, or Distringas, shall have issued against such 
defendant only^ ot against such defendant^ and any other 
person> ot persons^ it shsJl be lawful, until otherwise 
provided for, to proceed to outlaw^ or waive, such defen- 
dant, by writs of Exigi facias, and proclamation, and 
otherwise, in such and the same manner, as may now be 
lawfully done, upon the return of non est inventus, to a 
pluries writ of Capias ad respondendum, issued after an 
" original writ." But " no such writ oi Capias, or Distnngas, 
" shaJl be sufficient for the purpose of ouQawry, or waiver, 
''if the same be returned, within less thAnJifieen days, after 
" the delivery thereof, to the SheriflF, or other officer, to 
whom the same shall be directed *' (e). 
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On the writ of Capias or Distringas being returned, as Subsequent 
above mentioned, it is filed with the Prothonotary. upon PToceedinga. 
which, writs of Exigent{f) and I^odamation (jg) are to be 
issued, as formerly. The writ of Exigent requires the 
Sheriff, to cause the defendant to be exacted in five 
County Courts, successively, and if he shall appear, to 
take him, as on a Capias : it is made out by the party — 
signed by the Prothouotary — sealed, on a docket obtained 
from the Cursitor — and lodged with the Sheriff: and, if 
possible, its return should be so regulated, that five County 
Courts may be held, between its teste and return. The 
writ of Proclamation is issued, and lodged, in like 
manner 5 and it is provided by the 5th section of 4 
& 6 W. 4 c. 62, **that every such writ of Exigent, 
*' Proclamation, and other writ, subsequent to the writ of 
Capias, or Distringas, shall be made returnable on a day 
certain, in term 5 and every such first writ of Exigent, and 
" Proclamation, shall bear teste, on the day of the return 
''of the writ of Capias (h), or Distringas (i) 3 and every 

(d) See ante pa. 81 k seq. I 

(e) 4 & 5 W. 4 c. 62 s. 5, | 
(/) Seeform of Extent, asusedinthis Court, 10 Wentworth's plead. 270. 

ig) See form of tbe writ of Proclamation, Chitty's Forms, pa. 629. 

(h) The writ of Capias not being returnable on any particular day, tbe 
first writ of Exigent and Proclamation must, it seems, bear teste on tbe 
day whereon the Sheriff makes his return to the writ of Capias, See Tidd's 
Pr. [1833] pa. 99 ("note d]. 

(t) See ante pa. 82. 
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*' subsequent writ of Exigent, and Proclamation, shall bear 
^' teste, on the day of the return of the next preceding writ." 

When the proceeding to outlawry is after judgment, the 
6th Sect, of the Stat. 4 & 5 W. 4 c. 62, provides " that 
'^ after judgment given, in any action commenced by writ 
" of Summons, or Capias, under the authority of this act; 
proceedings to outlawry, or waiver, may be had and taken, 
and judgment of outlawry, or waiver, given, in such man- 
ner, and in such cases, as may now be lawfully done, 
after judgment, in an action commenced by original writ**. 
There is, however, no expiess rule of this Court, regula- 
ting the proceedings to outlawry, cfter judgment -, and 
reference must therefore be made, to the practice of the 
Courts at Westminster, on this, as well as other subjects, 
connected with outlawry (j). 

The proceedings against the outlaw are by writ of 
Capias utlagatum.(k) And it is provided by 4 & 5 W. 4 
c. 62 s. 6 '^ that every outlawry, or waiver, had under the 
''authority of this act, shall and may be vacated, or set 
aside, by writ of Error, or motion, in like manner as out- 
lawry or waiver, founded on an original writ, may now 
''be vacated or set aside.*' 
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Bail on re- 
versal. 



By an old rule (2) it is ordered, that " no outlawry 
" henceforth be reversed, before bail be put in, (where the 
"cause of action shall require it) which bail, in Judges* 
" absence, shall be taken by Prothonotary, who thereupon, 
" as also where no bail is required, if he shall see sufficient 
cause of his reversal, of such outlawries, shall make«tfper- 
sedeas, he taking for Judges* use, the fees due to them". 
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As to the effect of outlawry, in the County Palatine of 
Lancaster, see Bac. Ab. Tit. "Courts Palatinate". 



rii^L^®,2'5®^-P'^-277.Tidd'8 Pr. r^tliEd.] 130 & seq. Tidd's Pr. 
[1833] Index Tit. outlawry ; Arch [by Chitty] 795 & aeq, Atherton's 
Treat. 134. Chitt. Gen. Prac. Vol. 3 , oart 1 , pa. 396 to 405. 
plead Isl ^* Capias utlagatum, for this Court, 10 Wentworth'* 

(0 Sep. Ass. 1666. 
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BOOK 6. CHAP. XVIII. 

■ 

OF ERROR FROM THIS COURT TO THE KING*S BENCH. 

Error lies at common law, from this Court, to the King's Error to the 
Bench; for though this is a superior Court, yet its juris- *'^*"®'*<=** 
diction is derived from the Crown (a); but on a writ of Error 
this Court does not certify its jurisdiction, any more than 
the Court of Common Fleas at Westminster, because the 
Com-t of King s Bench takes judicial notice of such jurisdic- 
tion (6). 

The writ of Error (c) issues from the High Court of Chan- ^"t o^ Er- 
cery, and is directed to the Chancellor of the County Pa- J^J^ hereon* 
latine, commanding him, that he give in charge to the 
Justices at Lancaster, that they send the record, and process, 
with all things touching the same, to the Chancery of 
Lancashire -, and that the Chancellor transmit the record, 
to the King, at the return day, wheresoever, &c. A man- 
date on this writ is issued as in other cases, afterwards 
allowed by one of the Judges, and then delivered to the 
Prothonotary. Notice of Uie writ being issued, allowed, 
and lodged, is given to the adverse party 3 and if an execu- 
tion has been issued, to the Sheriff also (d). 

By a late rule, it is ordered, that ^' a writ of Error shall Supersedeas. 
" be deemed a supersedeas, from the time of the allowance*' 
(e); but by former rule (/), ''no writ of Error shall 
" be a supersedeas without bail, unless some ground of Er- 
" ror be pointed out, at the time the writ of Error is brought 
''to be allowed, and unless the allowance take notice 
"thereof. 



(a) Rol Ab. 745. 4 Inst. 214-218-223. 
(6) 1 Saund. 74 a. 

) See form of the writ of Error, Chitty's forms, 235. Tidd's forms, 

I Ed.] 575. 
(d) Evans* Pr. C. P. L., 135, 
e) Reg. Gen. [41] Mar. Ass. 2 W. 4. 

") Reg. Gen. Sep. Ass. 2 Geo. 4. 
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Bail in Er- The Statutes requiring bail in Error, in the Courts at 
ror, when ne- Westminster, expressly extend to the Courts of the Coun- 
ties Palatine (g); by the last of which statutes (h) it is en- 
acted, that " upon any judgment hereafter to be given, in 
any of the said Courts, in any personal action, execution 
shall not be stayed, or delayed, by writ of £rror, or su- 
persedeas, thereupon, without the special order of the 
" Court, or some Judge thereof, unless a recognizance, 
with condition according to statute 3 Jac. 1, c. 8. be first 
acknowledged, in the same Court'*. The statute 3 Jac 
1, c 8, provides, that the execution shall not be stayed, (in 
the cases therein mentioned), unless the party bringing the 
writ of Error, with two sufficient sureties, such as the Court, 
wherein the judgment is given, shall allow of, shall first, 
before such stay made, or supersedeas to be awarded, be 
bound unto the party, for whom such judgment is, or shall 
be, given, by recognizance, to be acknowledged in the same 
Court, in double the sum adjudged to be recovered by the 
said former judgment, to prosecute the writ of Error with 
effect, and tdso to satisfy and pay, if the said judgment be 
affirmed, all and singular the debts, damages, and costs, 
adjudged, and all costs and damages to be awarded for the 
same delaying of execution (i). These statutes require 
bail for the payment of the debts, damages, and costs, ad- 
judged in the Court below -, and it has been decided, that 
they only extend to cases where ^uch judgment has been 
given for the Plaintiff, and not where judgment is given 
for Defendant (/). 

Amount of " ^ recognizance of bai] in Error, shall be taken in 
recognizance. " double the sum recovered, except in case of a penalty j 
*' and in case of a penalty, in double the sum really due, 
" and double the costs'* (k) : and " in Ejectment, the re- 
^' cognizance shall be in double the yearly value, and dou- 
" ble the costs** (/). 



07) See Tidd'8 Pr. (9th Ed.) 1149. Arch, (by Chitty) 404. 

(h) 6 Geo. 4, c. 96, s. 1. 

(t) For form of recognizance, see Tidd*8 prac. forms [6th Ed.] 581. 

(j) Fieeman v. Garden, 1 Dowl. & R. 184. Duvergier o. Fellowes, 
1 Dowl. P.X;. 224. 7 Bing. 463 S. C. 

(*) Reg. Geg. (15) Mar. Am. 2 W. 4. ^^ 

(/) Reg. Gen. (16) Mar. Ass. 2 W. 4. t/TS^ 
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Bail in Error must be taken before the Prothonotary^ Taking & fi* 
or his deputy 5 for the statute for taking bail before Com- l»°g recogm- 
missioners^ does not extend to bail in Error (m) : and the **°^*» 
Plaintiff in Error, need not be a party to the recognizance 
(r/). There is no express rule of this Court, as to the 
time for filing the bail ; but in the Courts at Westmin- 
ster, it must be filed, within /our days after the delivery 
of the writ of Error, to the proper officer, if it be sued 
out after final judgment, or if sued out before, then, 
within four days after final judgment is signc), otherwise 
the party succeeding in the original action, may take 
out execution, notwithstanding; the writ of Error (o). 
Notice of bail must be given to the opposite party ; and 
the rules as to excepting to, and justifying, bail, in the 
original action (p), apply to bail in Error. The Protho- 
notary is authorized to grant a rule to shew cause why the 
Plaintiff should not be at liberty to take out execution, 
notwithstanding a writ of Error (9). 

At the return of the writ of Error, (if final judgment is Transcribing 
entered, and bail put in and justified, in cases requiring it), *^® record, 
the Defendant in Error may pre cure, from the Prothono- 
tary, a rule absolute, for the Plaintiff in Error to transcribe 
the recr)rd, within eight days, which rule must be served 
on the opposite party. if the record be not tran- 
scribed, accordingly, the Defendant in Error may sign 
nonpros (r), at any time before the transcript is actually 
removed (s) ; and after nonpros, an execution may be is- 
sued, immediately {t). 

Where the Plaintiff in Error intends to proceed, he must 
order the transcript, at the Prothonotary's office : and 
when prepared, it is usual for the attorney of the Defendant 
in Error, to examine it with the Roll. The mandate on 
the writ of Error, is then returned by the Prothonotary, in 



I 



(m) Evans' Pr. C. P- L., 136. 
n) Dixon v. Diznn, 2 B. & P. 443. 
>) Tidd's Pr. (9th Ed.) 1166. Arch, [by Chitty], 407. 
ip) See ante pa. 95 
(?) K^S* Gen. Mar. Ahs. 57 Geo. 3. 
(r) Evans* Pr. C. P L , 136. 
(») Pitt V, Williams, 4 Dowl. P. C. 70. 
(0 Arcbb. [by Chitty] 411.. 
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the name of the Justices ; and, together with the transcript, 
is delivered to the Cursitor^ who, in the name of the Chan- 
cellor, returns the writ of £rror, and transmits the same^ 
with the transcript, to London, to be £led in the King's 
Bench, where the subsequent proceedings are carried on{u). 

Execution af. If the judgment is affirmed, execution issues from the 

o? ^udsmen? Court of King's Bench, and may be issued into any County 

or nonpros, in England 'y and where the writ of Error is nonprossed, 

the record is not sent back to this Court, but execution is 

issued in like manner, from the Court of King's Bench (r). 

Interest. Interest is now allowed, on all writs of Error, in perso- 

nal actions, for the time that the execution has been de> 
layed (lo). 

(ic) Tidd's Pr. (9th Ed.) 1100. Arch Vbj Chitty]426. 
(o) Cowperthwaite v. Owen, & an. 3 T. R. 657. 
(v) 3 Se 4, W. 4, c. 42, s. 30. 



3rf;j 
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BOOK 5. CHAP. XIX. 

OF FALSE JUDGMENT. 

ITiis Court is a Court of appeal^ after judgment, from False judg- 
such inferior common law (c) Courts within the County, ™®°*' 
as are not of record, (and in which the Suitors are Judges,) 
by writ ot false judgment » 

It is enacted by the stat. 34, Geo. 3, c. 68, s. 1, that J^^Xn^ne! 
" no execution shall be stayed or delayed upon or by cessary. 
"^any writ of false judgment, or supersedeas thereon, to 
" be sued for the reversing of any judgment, given in any 
'* inferior Court within the County Palatine of Lancaster, 
where the debt or damages are under ten pounds, imless 
such person or persons, in whose name or names, such 
" writ of false judgment shall be brought, with two suffi- 
" cient sureties, such as the Court (wherein such judgment 
''is, or shall be given) shall allow of, shall first, before 
" such stay made, or supersedeas to be awarded, be bound 
"unto the party for whom such judgment is, or shall be, 
"given, by recognizance, to be acknowledged in the same 
"Court, in double the sum adjudged to be recovered by 
" the said former judgment, to prosecute the said vnit of 
" false judgment, with effect, and also to satisfy and pay 
" (if the said judgment be affirmed, or the said writ of false . 
"judgment be not proceeded in), all and singular, the debt, 
" damages, and costs, adjudged, and all costs and damages 
"to be awarded, for the same delaying of execution.'* 
The language of this act, is similar to that of the stat. 
3 Jac. I, c. 8, (extended by 6 Geo. IV., c. 96, s. 1.) re- 
quiring bail in error (d). The recognizance must be taken 
by the proper officer of the Court below (e): and the form 
of it, is similar to that on a writ of Error (/). 

(c) This does not apply to Courts of Conscience. Scott v. Bye 2 
Binjr. 344. 

(d) See ante pa. 300. 
(0 See ante pa. 240. 
(/)See ante pa. 300. 

a2 
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Writ of false The writ of false judgment is issued^ of course^ from the 
fudgment. Chancery of the County, made out by the Gursitor, test- 
ed, on the day of issuing, and returnable as other writs 
for the removal of causes to this Court (g) , It is di- 
rected to, and lodged with, the 'Sheriff 5, and if it be to 
review a judgment of the County Court, it is in the nature 
of a Recordari, commanding the Sheriff that he cause to 
be recorded, the Plaint, which is in that Court, between 
the parties; and that he have that record before the 
Justices at Lancaster, on the return, under his seal, and 
the seals of four lawful men, of the same County, of those 
present at that record : and that he summon the defendant 
[in false judgment] that he be then, there, to hear that 
record. If the writ be for the purpose of reviewing the 
judgment of a Hundred, or other Court, it contains an 
accedas clause; and commands the Sheriff, that, taking 
along with him, four discreet and lawful men, of his County, 
in his own proper perscm, he go to the Wapentake, or other 
Court, and in open Court there, cause to be recorded, 
the plaint, which is there, without the King's writ 5 and 
that he have that record, at the return, &c. 

WTbien a «u- When a recognizance is not necessary, as before stated, 
P® ^"* the writ of false judgment operates, at common law, as a 
supersedeas of execution, from the time of service (/i). 

Return. ^q tj^s ^^j^ ^q Sheriff makes his return, which is filed 

with the Prothonotary : and it is not necessary to return 
the original entry of the proceedings in the Court below, but 
merely a statement of such proceedings (i). 

FiHng the The time for filing the writ of false judgment, and as- 

tiffni "err"* ^^S^^^S Errors, is regulated by a late rule ( ;), by which it 

is ordered, that " the Plaintiff, or Plaintiffs, in every writ 

"of false judgment, shall, within eight days (exdusive) 

" after the return thereof, file such writ, and assign the 

Errors formally in vmting, and give notice thereof, to 
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(a) Ante pa. 242-3. 

(A) Tidd's Pr. [Sth Ed.] 1187. 

(»*) Dyson v. Wood 3 B & C 449 : and for the form of such return, in 
ftlse judgment from the County Court of Lancashire, to this Court, see 
Tidd's forms [eth Ed.] (548. 

O) Reg. Gen. (S) Aug, Ass. 2 W. 4. 
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'' the Defendant, or Defendants, his or their attorney, or 
" agent 5 or in default thereof, a writ of Execution of Judg- 
" ment may issue, to remand the cause". The as;»ignment 
of Errors is in the nature of a declaration, and must be 
signed by counsel ; and forms adapted to particular cases, 
are referred to, below (/r). 

The writ of Execution of Judgment (to be issued in de- Writ of exe- 
fault of the I'laintiffs assigning Errors), is made out by ^^^^'j^^^^J^^^' 
the party — signed by the Prothonotary — afterwards sealed, 
on a docket obtained from the Cursitor — and directed to, 
and lodged with, the Sheriff, or steward of the Court below 
(/). If execution be not done on the first writ, an alias 
may issue, and afterwards a pluries, if necessary ; and if 
no reasonable cause be shewn, for not obeying the writ, 
an attachment may issue (m). 

The Defendant in Error must plead, or join in Error, Proceedings 
within eig A/ days next after notice of the assignment o^^^t*^*^"! 
Errors (»i), or in default thereof, judgment may be signed 5 rors. 
and the Court, upon application, will reverse the judgment 
below. When the joinder is filed, the Errors stand for 
argument, of course, at the following assizes: and the 
record is prepared, and brought into the Prothonotary*s 
office — the issue entered with the marshal — paper books 
delivered to the Judges, and Counsel — and a day fixed for 
argument — in the same manner, as on a demurrer (0). 

If the Plaintiff in Error do not set down the Errors for Affirmance of 
argument, the Defendant in Error is entitled to have the judgment. 

(k) Where the Error is, that it does not appear from the declaration, in 
the Court below, that the cause of action arose within the inferior jurisdic- 
tion, see form of assignment 10 Went. pa. 2, drawn by Le Blanc. Where the 
Error is, a variance between the process of the County Court, and the de- 
claration, see Newt(m v. Lockett, assignment (filed in this Court, 19th 
Sep., 1828,) drawn by PcUteson. And for the form of an assignment of 
Errors, for various causes, see Tidd's formi» [6th £d j 651. See also 2 
Sell. Pr. 423 to 427* for forms of proceedings. 

(/) See the form of such writ after a judgment in the County Court of 
Lancashire, 10 Went. pa. 271, and after a judgment in the Hundred Court 
of West Derby Id. 

(tn) 10 Went., 270 note. 

(n) Reg. Gen. Aug. Ass , 38 Geo. 3. 

(p) See ante pa. 136 and seq. 
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Costs. 



Execution 
alter affirm- 
ance. 



Restitution 
after rever- 
sal. 



judgment affinned, to procure which, he must move the 
Court, upon an affidavit, properly intituled, (p) shewing 
that the Errors stood for argument, and that the Plaintiff 
has neglected to enter them (q). 

With respect to costs, the general rule is, that they are not 
recoverable on a writ of false judgment (r) 5 but an ex- 
ception has been made to such rule, in this Court, it having 
h&en held, that where a recognizance has been entered 
into, pursuant to statute 34 Geo. Ill, c. 58 (s), the Court 
has a discretion to give costs. This was decided in a case 
(t) which came before the late Mr. Baron Wood, on a 
writ of Mse judgment, in an action of assumpsit, hyjustides, 
in the County Court of Lancashire, for a sum under ten 
pounds, in which cause judgment was given for the Plaintiff 
in that Court, for £9. Is. 6d. damages, and iSll.Ss. 3d. 
costs ; and this Court, after hearing counsel on both sides, 
held, that as the recognizance had been entered into, the 
statute, by necessary inference, gave the power to award 
costs, which where ordered accordingly. 

After an affirmance of the judgment, an execution may 
be issued from this Court, as in other cases. The execution 
recites the former judgment, the removal of the proceed- 
ings to this Court,, the affirmance, and the costs given 
thereon («). 

On a reversal of the judgment, the Plaintiff in error 
is entitied to a writ of restitution, which must, in some 
cases, be preceded by a writ of Scire facias quare restitu- 
tionem non (v). 



(jpi) Affidavits in a proceeding by false Judgment must be intituled thus — 
A. B., [the plaintiff in Error] v. C. D., [the defendant in Error] though 
the latter be the plaintiff below. Watson v. Walker. 8 Bing. 315. 

(q) Branthwaite v. Bromley Lane. Mar. Ass., 1829 See Imparlance 
Book, entry No. 804, A.iu[. Ass., 9 Geo. 4. 

(r) Tidd^s Pr. f9th EdT] 1188. 

(«) See ante pa. 303. 

(t) Wrigg & an. v. Marston, Lancaster, Aug. Ass., 1807. See Im- 
parlance Book, entry No. 318 Lent Ass. 47 Geo. 3. 

(u) For the form of an execution from this Court, after an affirmance of a 
judgment obtained in the County Court of Lancaslure, see 10 Went 

(») See. Arch. by[ Chitty] 421. 2 Sell. Pr. 387. 
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BOOK 5. CHAP. XX. 

OF ERROR FROM INFERIOR COURTS TO THIS COURT. 

This Courtis also a Court of appeal, from the judgments. In what cases, 
of inferior Courts of record, (as Borough Courts,) with- 
in the County, by writ of Error } which writ lies in the same, 
cases, and may be brought by and against the same parties, 
and within the same period, as is allowed by the practice 
of the Courts at Westminster. The writ of false judgment 
(already treated of), bears a near resemblance to the writ of 
Error 3 and the proceedings in both cases, are,' in many 
respects, the same. , 

The statute 34 Geo. III., c. 58, requiring a recognizance Recog^^i^a^c*" 
to be entered into, on a writ of false judgment, (so as give 
to that writ, the effect of a supersedeas (a), does not, it seems, 
extend to a writ of Error ^ and the statute 6 Geo. IV., 
c. 96, would seem to be confined to Error, in the Courts at 
Westminster, and in the superior Courts of record of the 
Counties Palatine (6) : but, by statute 19 Geo. III., c. 70, 
S. 5, it is provided, that no execution shall be stayed, upon,, 
or by, any writ of Error, or Supersedeas thereon, to be sued 
for the reversing of any judgment, given in any inferior 
Court of record, where the damages are under £10., (since 
extended to £20. by 7 and 8 Geo. IV., c. 71), unless a 
recognizance be first entered into, siniilar to that required 
on a writ of false judgment (a) . 

The writ of Error is an original writ, issuing out of the Wnt of error. 
Chancery of Lancashire, directed to the Judges of the 
Court below, commanding, that the record, and proceedings 
of the plaint, be sent, with all things thereunto belonging, 

(a) See ante pa- 303. 
(&) See ante pa. 300 



3^ * XKBOR FROM INTSRIOB COURTS TO THIS COURT. 

before the Justices at Lancaster, on the return. This writ 
is obtained from the Gnrsitor, tested on the day of ibsuing, 
and returnable, as other writs for the removal of causes to 
this Court ((/). 

J^^«*«*"«» The time for filing the writ of Error in this Court, and 
assigning Errcn^ therecm, is regulated by a late rule (e), 
which directs '* that the I'laintiff, or Plaintiffs, in every writ 
" of Error, hereafter to be issued, and returnable into this 
Court, shall, within eight days (exclusive) after the re- 
turn thereof, file such writ, and assign the Errors, formally 
in writing, and give notice thereof, to the Defendant, or 
" Defendants, his or their attorney, or agent \ and upon 
the filing of every assignment of Errors, the Plaintiff, or 
Plaintiffs, may issue a writ of Sme facias ad audiendum 
errores, returnable on the next monthly return, and pnw 
" ceed in the suit, according to the present practice of this 
*' Court'*. If the writ of Error be not filed in due time, a 
procedendo may be issued (/). 

The writ of Scire . facias ad audiendum errores, issites 
^JQjj^JJ^ from this Court (g) ; is tested on the day of issuing, and 
dmm erroreM. by the rule above recited, is required to be made return- 
able, on the next monthly return ; it is directed to the 
Sheriff, commanding him, to summon the Defendant in 
Error, who should appear on the return, or in defiuilt 
thereof, the Court, on application, will reverse the judgment. 
The Defendant having appeared, the subsequent proceedings 
are the same, as on a writ of false judgment (A). 



€€ 
«C 
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d) See ante pa. 242-3. 

e) Reg. Gen. [7] Ang. Am. 2 W. 4. 
(/)Reg. Gen. Sep. Aw. 165S. 
(S) See form of Writ, in K. B. 2 SeU. 418. 
" See ante pa. 306. 
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BOOK 6. CHAP. XXI. 

OF RULES^ 8UHH0NSES, OBDEB8> ETC. 



SECT. 1. 

Although many of the rules incidental to the progress 
of a suit, have been already treated of^ a few general 
observations on the subject of rules^ summonses^ and 
orders^ may not be considered superfluous. 

All rules are issued by the Prothonotary, and are ob- ^^^ granted 
tained from him, either in the first instance^ or on a by the Pro- 
Judge*s order procured at chambers* or, on a motion, thonotary. 
made in Court. And it may be proper to observe, that 
where a rule may be had from him, in the first instance, 
whether nisi, or absolute, the more expensive course, of 
applying to the Court, or a Judge at chambers, ought not 
to be taken : for if so, the application may possibly be 
refused (a) — or the costs of it, disallowed (6), — or, at all 
events, such costs only, woald be allowed, as on the less 
expensive mode of obtaining the rule (r). 

The Prothonotary has been empowered, by general rules AlMoluto awl 
of Court, made from time to time, (d) to issue, upon applica- '"*^' 
tion of the parties, certain rules nisi, and absolute in the 
first instance; and he is authorized to grant rules and 
orders, in many of the ordinary cases, where^ according to 
the practice of the Courts at Westminster, an application 
to a Judge would be necessary. 



(a) Bassett v. Giblett, 2 Dowl. P. C. 650. 

(b) Wright V. Cross, Id. 661, note (a). 

(c) Vaughan v. Trewent, Id. 299. 

{d) And see Reg. Gen. (1) Mar. Ass. 5 W. 4, ante pa. 62, & 230, 
aote («). 
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Rules dhw- He has either been expressly authorizedy or accustom^ 
b*'*tlf'^p*^** c<?, to grants the following rules absolute, in the first instance^ 

thonotar^, in ^^^* •■"* 
the first ins- 
tance, rp^ amend declaration before plea (rf). 

Amend declaration after plea^ on payment of costs, 
giving the Defendant the same time to plead de novo, 
as he had originally (e). 
Amend .pleas; by adding or substituting a pLes, of pay- 
ment, or further payment, of money into Court, or 
of set-off, or both 5 the Defendant undertaking to go 
to trial at the following assizes (/). 
Bring in the body (e). - 
Consent rules in ejectment (d), 
r Declare (against a prisoner) within fourteen days — or 
to proceed to final judgment — or to charge the De- 
fendant in execution (g). 
For the discharge of a prisoner, for want of a declaration, 
on or beford the third day of the assizes— or on ac- 
count of the Plaintiff's not declaring within fourteen 
days — or not proceeding to final judgment, or execution 
(g) — or on the Defendant's having put- in, and per- 
fected, special bail (h). 
To discontinue the action, before or after plea (d). 
For further time to declare (d). 

. Further time (eight days) for a Defendant to plead, on 
his undertaking to go to trial, at the following as- 
sizes (i). 
Further time for a Plaintiff to reply {j). 
Further time (eight days) for a Plaintiff in replevin, 
to plead in bar, rejoin, or file any other subsequent 
pleading, on his undertaking to plead issuably, rejoin 
gratis, and take short notice of trial for the follow-* 
ing assizes, and not to bring a writ of Error for 
delay (k), 

{d) This reference (d) denotes such rules absolute, as the Prothoiio- 
tar V has customarily issued, without any express authority to,do so. 
(e) Reg. Gen. Mar. Ass., 52 G60. 3. 
(/) Reg. Gen. [16] Mar. Ass. 6 W. 4. 
(ff) Reg. Gen. Aug. Ass. 52 & 54 Geo. 3. 
(A) Reg. Gen. Mar. Ass., 33 Geo. 3. 
ft) Reg. Gen. (2) Aug. Ass., 2 W. 4. 
Reg* ^en« Mar. Ass., 67 Geo, 3. 
Reg. Gen. Mar. Ass. 68 Geo. 3. 
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To join landlord and tenant^ in defending actions of eject- Rules ahso- 

For judgment to be entered, on a warrant of attorney, thonotary, in 
above a year old (d). the first in- 

To perfect hwl (d). •»*«»^«- 

Pleiad several matters (I) in certain cases (m). 
Return the writ (1). 
For a Special Jury (n). 

To stay proceedings on a recognizance of bail, upon pay- 
ment of costs (of the writ and service, and affidavit of 
service, if made), on the Defendant being surren- 
dered, and notice thereof given, virithin eight days 
(inclusive) of, and next after, the service of the writ 
of Summons, against the bail (o). 
Sue or defend by guardian (d). 
Surrender a Defendant, in discharge of his bail (p). 
Tax any biU of costs, delivered by an attorney to his 
client, upon the usual undertaking, provided the ap- 
plication for such rule be made, within twenty-eight 
days after the delivery of the bill (9) : and for a 
Plaintiff's attorney to deliver to a Defendant, who 
has paid the amount of debt and costs indorsed on 
process, a signed bill of costs, for the purpose of 
getting it taxed (r). 
Transcribe record (d). 
For a View (n). 



The Prothonotary also issues the following rules, to shew -Rules to shew 

cause before one of the Judge's of this Court, viz. : — cause, grant- 

ed by the Pro- 

To admit written or printed documents (s). ^^ 

Amend particulars of demand, or set-off, on payment 
of costs (<). 

(d) See note (<f ) last page. 
(0 Reg. Gen. Mar. Ass. 52 Geo. 3. 

(m) In what cases a rule nisi only, can be had, in the first instance, see 
ante pa. 128. 
(») Reg. Gen Mar. Ass. 57 Geo. 3. 
(0) Reg. Gen. [10 & 11] Mar. Ass. 6 W. 4. 
(p) Reg. Gen. Mar. Ass. 52 Geo, 3. 
(9) Reg. Gen. (57) Mar. Ass. 2 W. 4. 
(»-) Reg. Gen. (47) Mar. Ass. 2 W. 4, and see ante pa. 58. 
(«) Reg. Gen. [18] Mar. Ass., 5 W. 4. 
(0 Reg. Gen. Aug. Ass. 54 Geo. 3. 
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Rules to fAop To amend any pleading, or proceeding, whatever, in the 

thonotarj. ^or an attachment, for non-performance of an award, 

undertaking, or rule of Court -, or, for non-payment 
of costs, or money, pui^uant to the Prothonotary's 
allocatur (v). 
To compute principal and interest on a bill of exchange, 

or promissory note (tr). 
For costs of suit, in an action on a judgment (r). 
To enter up judgment, on a warrant of attorney above ten 
years old (r). 
Enlarge the time for the Sheriff to make his return to 
any writ, in pursuance of a rule of Court (r). 
For further time [twenty-one days] to plead, in certain 
cases (r). 
Particulars, or further particulars, of the Plaintiff's 

demand (v). 
Particulars, or further particulars, of a Defendant's 
set-off (c). 
To plead several matters, in certain cases (y). 

Pay over tu the Plaintiff, money deposited with the 
Sheriff, and paid into Court, under stat. 43 Gea III, 
c. 46,s.2 (i?). 
Repay such money to the Defendant, he having put 
in and perfected bail, in the action (t*). 
For a Plaintiff to give security for costs (2). 
To set aside a judgment of nonpros, or an interlocutory 
judgment, or any other proceeding, for irregularity. 

Stay proceedings upon an attachment against the Sheriff, 
for not bringing in the body (»). 

Stay proceedings, on the Defendant's undertaking to 
pay a certain sum, on a certain day, as the debt for 
which the action is brought, with costs (to). 



(v) Reg. Gen. Mar. Ass. 57 Geo. 3. 

(w) Reg. Gen. .Mar, Ass, 52 Geo. 3, 

(x) Reg. Gen. Aug. Ass. 49 Geo. 3, see ante pa. 125. 

(y) Reg. Gen. [15] Mar. Ass. 5 W. 4. see ante pa. 128. 

iz) Reg. Gen. [19] Mar. Ass. 5 W.4. 



^ 
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To stay proceedings, on an assignment of bail bond, upon Rules to shew 
payment of costs, special bail having been filed, with cause, grant- 
the usual affidavit of ioHtification annexed (a). The ®?^^1^®^'^ 
like, on the Defendant having been surrendered^ in 
, discharge of his bail (6). ^ 

Stay proceedings on recognizance of baO, on the De- 
fendants being surrendered in discharge of such bail, 
within four days inclusive off and next after, the re- 
turn of the scire facias, returned scire feci, or alias 
scire facias, returned nihil (a). 

Strike out any counts, pleas, avowries, or other 
pleadings in the course of a cause (r). 

Take out execution, notwithstanding a writ of Error 
id). 
For a Writ of trial before the Sheriff, &c. (e). 

The rule to shew cause (/), is made returnable, in Rule to shew 
London, or on the circuit, if the Judges be on the cir- cause, 
cuit : in the former case, before the chief Justice of this 
Court ; and in the latter, before the other assize Judge. 
The time for shovring cause varies according to the nature 
of the application -, but in ordinary cases, it is generally 
about five days after the issuing of the rule. 

Sendee of the rule must be on the opposite attorney, if Service, 
an attorney be employed ; or on his agent at Preston, if 
the attorney reside elsewhere (g) : and "service of rules, 
" and orders, and notices, if made before nine at night, shall 
"be deemed good, but not if made after that hour '*(/*). 
It is not '' necessary to the regular service of a rule, that 



(a) Reg. Gen. Mar. Ass. 52 Geo. 3. 
Ih) Reg. Gen. [17] Mar. Ass. 6 W. 4. 

(c) Reg. Gen. [19] Mar. Ass. 6 W. 4. 

(d) Reg. Gen. Mar. Ass. 57 Geo. 3. 
(c) Reg. Gen. [21] Mar. Ass. 5 W 4. 

(/) iForm of a rule to shew cattse. 

Clarendon. [Match] Assizes, [6tli W. 4tli] 

A. B.l The day of 1836. It is ordered by the Court, 

V. Vthat the Plaintitf \or Defendant] his attorney, or agent, do attend 
C. D.J the honorable Mr. Chief Justice of this Court, at his cham- 

bers, in Serjeant's Inn, Chancery lane, London, on the day 

of at 12 o'clock at noon, to shew cause why, &c. 

ig) Sec ante pa. 33 ; and as to what is sufficient service in certain cases 
see ante pa. 190. 

{h) Reg. Gen. (26) Mar. Ass. 2 W. 4. 
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"the oiigiQal role shall be shewn, unless sight thereof be 
''demanded, except in cases where a party may be at- 
"tached for not obeying such rdle " (t). 

Effect of trm A simimons (and by analogy, a rule), to shew cause, why 
^^^^' a certain step ahonld not be taken, and why, in the mean 

time, proceedings should not be stayed, does not, in ge- 
neral, operate as a stay of proceedings 5 though it would 
seem that the proceedings are stayed from the time the 
rule or summons is returnable, until otherwise ordered 

The party taking out any of the aboFC rules to shew 
cause, must, with the same^ serve a copy of the 
affidavit, (if any), on which it is obtained, and transmit 
the rule, and affidavit, together with an affidavit of ser- 
vice .(k), to be laid before the Judge, on application for 
a rule absolute (J). 

f^T^^f t ^^ cause is to be.shewn in London^ the rule and affidavits 
' are sent to the London agent, who attends at the Judge's 
chambers, and having waited half an hour, and no person 
attending to oppose die application, the Judge, on an affi- 
davit of service of the rule nisi, and of such attendance, 
and default (Ar), will order the rule to be made absolute. 



«) Reg. Gen. £26] Mar. Am. 2 W, 4. 



Glover v. Watmore, 5 B. & C. 769. Bedford e. Edie, 6 Tannt. 
240' ' Wells V. Secret, 2 Dowl. P. C. 447. 
(A) j^lffidavit of Service of rule nisi, attendance, and default* 
^ Iq the Common Pleas at Lancaster. 

Between A. B Plaintiff, 

and 

C. D Defendint. 

£. F., of Preston, in the County of Lancaster, derk to agent of 

tbe [Defendanty attorney in this cause, maketh oath, and saith, that he, 
this deponent, did, on the day of instant, serve a true copy of the rule 
[or Summons] hereunto annexed, on the agent of tne attorney 

for the [Plaintiff] in this cause, by leaving the same, at the office of 
the said with his clerk : and at the same time he, this deponent, 

shewed the said the said original rule \or Summons] [if copies of the 
affldaviis were also served, here state that fact"] : And this deponent fiir- 
tlier saith, that he did duly attend the said rule [or Summons] at the time 
therein mentioned, atTAere mention the place, as in the rule, orSummonB], 
but that ihe [Plamtiflrs] attorney, or agent, did not, nor did an^ other per- 
son, on his behalf, attend the said rule, [or Summons], at the tmie thereia 
mentioned, to the knowledge or belief of this deponent. 

(/) This was expressly required by Reff. Gen. Aug. Ass. 40 Geo. 3, & 
Mar.^ Ass. 57 Geo. 3, m reference to the rules to shew cause, therein 

mentioned : and the practice is, in other cases, to proceed as above mea* 
tioned. 
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When the role is Tetumable, at any place on the drcuit 
other than one of the assize towns for this County^ the 
papers are generally sent to the Jodge^s derk^ who attends . 
to the application ; and if the role is returnable during the 
assizes^ the attorney or agent usually attends it. 

When an order is granted for a rule absolute^ the Pro- 
thonotary issues the rule accordingly^ which (if intended to 
be acted upon (k), must be served forthwith^ or the opposite 
party may proceed^ as if no order had been granted (/). 



SECT. 2. 

Whenever a rule, or order^ is required, which the Pro- Summoiw* 
thonotary is not authoiized or accustomed to issue 5 or 
whichhe has power to grant, but on terms only, and the party 
does not wish to be subject to those terms, an application 
must be made, on an affidavit of the circumstances, to a 
Judge (m), who will grant a summons, unless it be a 
case which is properly the subject of a motion to the 
Court, as noticed in the next section. A copy of the 
summons is served, at the time, and in the manner, be- 
fore mentioned, respecting rules to shew cause. The 
affidavit on which the summons is obtained, is left with ' 

the Judge's clerk, from whom a copy may be had : but 
when dispatch is desirable, the party, on serving the sum- 
mons, should leave, with it, a copy of the affidavit. The 
practice in reference to the attendance of the summons, — 
the procuring of an order, and a rule upon it, — and the 
service of such rule — is the same, as in a proceeding after a 
rule nisi, obtained from the Prothonotary. 



{k) A party is not, it seems, bound to take an order, made upon his o]nn 
application. Macdougallo. Nicliolls'jS Nev. & M. 366. 

(0 Charge y. Farhall, 4 B. & C. 865. 7 Dowl. & R. 422. S. C. 

(m) Although all the present Judges of the Courts of Law at 
Westminster, are Judges of this Court, (see ante pa. 17, and Terns v, 
Fitzhugh, 3 DowL P. C. 278), yet it is usual to msike the application, to 
oae of the Judges of the preceding Lancaster Assizes, 

b2 
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SECT. 3. 



MotioDs. 



The third mode of obtaining rules, is on moiiony made 
by counsel, to the Court ; and, in general, where a sta- 
tute gives the Court, only, a power to interfere, a Judge 
at chambers cannot do so (n). 

Motions are made, either at the assizes at Lancaster or 
Liverpool, (which is the usual mode) , or before two Judges 
of this Court, holding a Court, at the chambers in London, 
for the transaction of the business of this Court. Such 
rules are either absolute in the £rst instance, or to shew 
cause. Of the former kind, are rules for costs of the as- 
sizes— to bring prisoners to the bar — for judgment against 
the casual ejector — and rules dischargiug rules nisi for 
judgment as in case of nonsuit. Of the latter, are rules 
to postpone trials — for new trials — for judgment as in 
ease of nonsuit, — for judgment against the casual ejector, 
when the service of the declaration, or pone, has not been 
effected in the usual way, or the application is not made 
in due time, — and, on special motions of any kind, the 
rule generally is, in the first instance, to shew cause. 

When the motion is made, the terms on which it is 
granted, are indorsed by the counsel, on his instructions, 
which are signed by him, and then delivered to the Protho- 
notary, who makes out the rule accordingly. 



SECT. 4. 



Enforcing 
obedience to 
rules. 



This Court has the same power of enforcing obedience 
to its rules, within its jurisdiction, as the Courts of law at 
Westminster possess, within theirs : and by stat. 4 and 5, 
W. IV., c. 62, s. 32, it is provided, " that in case any rule 
'^ of this Court, cannot be enforced, by reason of the non- 
residence of any party or parties, within the jurisdiction 
thereof, it shall be lawful, upon a certificate of such rule, 

(n) See Arch, (by Chitty), 73. 
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" by the Prothonotary of this Court, and an affidavit, that 
" by reason of such non-residence, such rule cannot be 
"enforced, as aforesaid, to make such rule, a rule of any 
" one of the Courts at Westminster, if such Court shall 
"think fit, whereupon such rule shall be enforced, as a 
"rule of such Courts'* 

An affidavit, verifying the Prothonotary's certificate, and 
of the non -residence of the party within the jurisdiction, 
should be made, in like manner, as upon an application to 
issue an execution from one of the Courts at Westminsr 
ter, on a judgment of this Court (w). 

(») See post ch. 25. 
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BOOK 6. CHAP. XXII. 

OF COSTS. 

It is not proposed, under this head, to consider the sub- 
ject of costs, further than may be necessary to elucidate 
those rules, and points of practice, which mo're immediately 
apply to this Court ; referring the practitioner, for further 
information, to more general, and comprehensive, treatises 
(a). The matters intended to be considered, in the present 
chapter, may be classed as follows: — 1, a party's general 
right to costs 3 — 2, amount of costs 3 — ^3. taxation of costs 3 
— 4, die mode of recovering them 3— and, 5, security for 
costs. 



SECT. 1. 

Right to costs. The general right to costs, is the same in this Court, 
as in the superior Courts of common law at West- 
minster 3 and the various statutes, which have been passed 
from time to time, creating, or restraining such right, eitiier 
from the generality of their provisions, extend to the Courts 
of the Counties Palatine, or, by subsequent enactments, 
are made to do so (b). 

Rules restrain- A party's right to costs, has also been restricted, by rules 
in^rrSn^^** of Court, in the following cases : 

cases. 

Actions on '^ Proceedings on the bail bond may be stayed, on pay- 

bail bonds. f< ment of costs, in one action, imless sufficient reason be 

shewn, for proceeding in more" (c). 



€f 



(a) See Hull on costs ; Tidd's Pr., [9tb Ed.] ; and Arch, [by Chitiy]. 

(b\ 1 Hull. 39. 

(c) Reg. Gen. [18] Mar. Ass. 2 W. 4. 
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If a notice of declaration^ in indebitatus assumpsit, or Particulan of 
debt on simple contract, be given, without delivering, with demand, 
it, full particulars of the FlaintiJOf 's demand, if not exceed- 
ing three folios, or without delivering a statement of claim, 
if the particulars exceed three folios, and a Judge shall after- 
wards order a delivery of particulars, the Plaintiff will not 
be allowed any costs, in respect of any rule, summons, or 
order, obtained for the delivery of such particulars, or of 
the particulars, he may afterwards deliver (d). 

We have seen (e) that where a declaration exceeds in Declarations, 
length, the forms prescribed by rule (33) of Aug. Ass. J®°8**^*'^ 
2 W. IV., no costs of the excess shall be allowed, to the 
Plaintiff, if he succeeds ^ and such costs of the excess, as ' 

have been incurred by the Defendant, shall be allowed 
him, and deducted from the Plaintiff's costs: and as a fiu*- After judflr- 
ther check upon the length of declarations, it is ordered (/) ^^^^^ ' 
" that in aU actions of debt, on simple contract, and as- 
^'sumpsit, after judgment by default, the IVothonotary, or 
'' his deputy, shall, on the taxation of costs, allow, only, for 
''such part of the declaration, as he shaU think necessary". 

" No costs shall be allowed, on taxation, to a Plaintiff, Succeeding 
" upon any counts, or issues, upon which he has not succeed- °^ !°°*®i*l«* 

tf 1 11 f ti ' f If iTr^ri sues, and not 

*' ed ', and the costs of all issues found for the Defendant, on others, 
''shall be deducted from the Plaintiff's costs" (g). Upon 
this rule it has been held, that the Defendant is entitled 
to costs, though they exceed the Plaintiff's (h) 3 and that 
where the general issue is pleaded, to a declaration contain- 
ing several Counts, and a verdict is found for the Plaintiff on 
one Count, and for the Defendant on the others, these are 
such distinct issues, as to entitle the Defendant to costs 
of the remaining Counts (i). The Defendant, too, is 
entitled, not only to the costs of so much of the decla- 
ration, as is found for him, but also of so much of his special 
pleas, briefs, and evidence, as solely, or principally, relate 

(d) Reg. Gen. [9] Aug. Ass. 2 W. 4. See ante pa. 122-251, 

ie) See ante pa. 119. 




(i) Knight v. Brown, 9 Bing. 643. Cox v. Thomason, 1 Dowl. P. C. 
572. 2 C. & J. 498, S. C. 
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thereto (j)-, he is not, however^ entided to the genml 
costs of the cause } nor to the eiqpenaes of his witnesses, 
unless their evidence applied exclusively, or^ at all events, 
substantially, to the issues found in his favour {k) ; and 
where two Defendants employ the same attorney, who 
virtually conducts both the defences, though separate attor- 
neys be employed nominally, double charges will not be 
allowed (I). 

Pleadings in But the most important modem regulations, having 
general. £^j. ^j^^jj. q^qqi ^j^g exclusion of unnecessary counts, 

and pleas, are the general pleading rales of the Courts 
at Westminster, of Hil. T., 4 W. IV. -, and though these 
Number of xulea extend to all Courts of Common Law, yet their 
pleM lifted, importance may justify the giving here, such of them, 
fully, as apply to the present subject. By these, it is 
ordered^ that " several coimts shall not be allowed, unless a 
^' distinct subject matter of complaint, is intended to be 
" established, in respect of each ; nor shall several pleas, 
or avowries, or cognizances, be allowed, unless a distinct 
ground of answer, or defence, is intended to be establish- 
. "ed, in respect of each" (m). And ''where more than 
8trFke**our ° '' ^^^ count, plea, avowry, or cognizance, shall have been 
counts, or " used, in apparent violation of tbe preceding rule, the op- 
pleas. « posite party shall be at liberty to apply to a Judge («), 
'(suggesting that two or more of the counts, pleas, avowries, 
or cognizances, are founded on the same subject matter 
of complaint, or ground of answer, or defence), for an or- 
" der that all die counts, jdeas, avowries, or cognizances, 
" introduced in violation of the rule, be struck out, at the 
" cost of the party pleading ; whereupon the Judge shall 
'' order accordingly, unless he shall be satisfied, upon cause 
'' shewn, that some distinct subject matter of complaint is 
" bona fide intended to be established in respect df each 
" of such counts 3 or some distinct ground of answer, or 

(j) See Cliitt. Gen. Prac. vol. 3, part. 6, pa. 477, and the cases there 
referred to. 

{K) Richards v. Cohen, 1 Dowl. P. C. 533. Lardner o. Dick, 2 Id. 333. 
Eades v. Everatt & an. 3 Id. 687. 

(Q Nannr o. Kenrick & an. 2 Dowl. P. C. 334. Starline v. Coseas 
& others, 3 Dowl. P. C. 782. 

On) Rule 6; and see the examples, therein given, of aUowsUe cooniii, 

(n) As to the mode of applying, see ante pa. 119-127. 
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defence^ in respect of each of such pleas^ avowries^ or 
cognizaoGes ; in which case^ he shaU indorse upon the 
summons^ or state in his order^ (as the case may be)^ that 
he i» so satisfied ; and shall also specify the counts^ pleas^ 
avowries^ or cognisances^ mentioned in such application, 
''which shall be allowed*' (o). 
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Upon the trial, where there is more than one count. Consequence 
plea, avowry, or cognizance, upon the record, and the?°*^®*"*^»'*^ 
'' party pleading, fails to establish a distinct subject matter cessary 
of complaint, in respect of each count, or some distinct counts, or 
ground of answer, or defence, in respect of each plea, P^®"*' 
avowry, or cognizance^ a verdict and judgment shall pass 
against him, upon each count, plea, avowry, or cogni- 
zance, which he shall have so failed to establish : and he 
shall be liable to the other party, for all the costs occa- 
"sioned by such count, plea, avowry, or cognizance, 
" including those of the evidence, as well as those of the 
" pleadings. And further, in all cases in which an appli- Further con- 
'' cation to a Judge has been made, imder the preceding ^er^^^appli- 
'' rule, and any count, plea, avowry, or cognizance^ allowed cation has 
" as aforesaid, upon the ground that some distinct subject gj^j^J^^® *^ 
'' matter of complaint was bona fide intended to be esta- counts or 
'' blished, at the trial, in respect of each count so allowed, pleas. 
'' or some distinct ground ojf answer, or defence, in respect 
of each plea, avowry, or cognizance, so allowed, if the 
Court, or Judge, before whom the trial is had, shall be of 
'' opinion, that no sueh distinct subject matter of complaint, 
" was bona fide intended to be established, in respect of 
'' each count, so allowed, or no such distinct ground of 
" answer, or defence, in respect of each plea, avowry, or 
'' cognizance, so allowed, and shall so certify, before final 
''judgment, such party, so pleading, shall not recover any 
" costs^ upon the issue, or issues, upon which he succeeds, 
" arising out of any count, plea, avowry, or cognizance, 
" with respect to which the Judge shall so certify*' (p). 

It has elsewhere been shewn, that in order to lessen the Documentary 
expense of proving documents, several regulations have cwts^of *pro- 
lately been made, by which a party intending to adduce ving when 
any documents in evidence, must give notice of such inten- ^®* allowed. 

(o) Rule 6 Hil. T. 4 W. 4 
{p) RuleVofHil. T. 4 W. 4. 
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tion to the opposite party, and require him to admit them : 
and that no costs of proving the documents will be allowed, 
unless such notice shall have been given, and the adverse 
party shall have refused, or neglected, to make the admis- 
sion ; or the judge shall have certified, that he does not 
think it reasonable to require it (p). 
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SECT. 2. 

Amount of Costs. 

By the statute 4 & 5 W. IV. 6. 62, (q) it is enacted. 
Amount of " that the Judges of the superior Courts of Common Law 
oMto, in gen- « ^^ Westminster, or any eight or more of them, of whom 

'' the chief of each of the said Courts shall be three, may, 
by any rule, or order, to be from time to time after 
this act shall take effect, make such regulations, as to the 
fees to be charged, by all and every or any of the officers 
of this Court, and the attomies thereof, as to them may 
seem expedient 3 and to alter the same, when and as it 
may seem fit and proper, so as such fees shall not exceed 

^' the fees now received } and all such regulations shall be 

" binding and obligatory on this Court, and all the officers 

'^ and attomies of the said Court." 

In actions of Since the passing of the above act, a Rule of this Court 
d!(bt™o" cov- ^*® been made, by nine Judges, (including one chief only) 
enant, for a and promulgated with the genersd rules, of March assizes 

'""dSSr* Sf) ^ ^' ^^'' whereby it is ordered, *' that in all actions of 
ceeding . „ f^ggfiffipgH^ debt, or covenant, where the sum recovered, or 

" paid into Court and accepted by the Plaintiff in sadsfi&c- 
'^ tion of his demand, or agreed to be paid on the settle- 
*' ment of the action, shall not exceed twenty pounds, with- 
'' out costs, the Plaintiff's costs shall be taxed, in this Court, 
according to the reduced scale (r) of costs, in similar 
cases, in the superior Courts at Westminster, as near as 
may be, according to the practice of the Court." 

(p) See further on ihis Bubjeet, ante pa. 151 

\q) Sec. 25. 

[r) See such scale, 2 DowL P. C. 465 & seq. 
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It may be observed^ too> that, in all cases, the Prothono- 
tary of this Courts acts upon the same scale of allowance, 
as the officers of the Courts at Westminster, where the 
proceedings are similar^ and where the proceedings are 
peculiar to this Court, the table of fees therein used, will 
be a sufficient guide, as to the allowance of costs, in all 
ordinary cases. 

The following enactments, rules, and observations, may On particular 
assist the practiser, in ascertaining the amount of charges, proceedings, 
on particular proceedings. 

It is provided by rule (45) of Mar. ass. 2 VV. IV., ''that Process. 
''£3. 13s. 6d., and no more, (s) shall be allowed, for a 
'' bailable process, (against one defendant) including war- 
" rant^ arrest, and attending to receive debt and costs 3 
*' but exclusive of the Chancdlor's fine {0* w^d of mileage Bailable. 
'' (u), or agency (t?), when the Defendant resides upwards 
'' of four (u) miles from the Plaintiff's attorney -, and that 
''for each additional Defendant there shall be allowed the 
" sum of £!• 7s. 8d., in which case the amount stated 
'' ki the indorsement [of the writ], shall vary accordingly.'* 

By rule (46) of the same assizes, it is ordered, "that Serviceable. 
"£2. 2s., and no more (to), shall be allowed for a ser- 
''viceable process, (against one Defendant), including 
''copy and service, and attending to receive debt and 
"costs; but exclusive of mileage (x), or agency, where 
" the Defendant resides upwards of four imles from the 

(0 In some cases, however, the costs of the process will necessarily 
exceed this sum; as, where there have been writs of continuance, or 
where it is necessary to obtain a Judge's order, to hold the Defendant to 
bail; in which cases, the costs must oe ascertained, and the sum indorsed 
on the writ, varied acoordii^ly. 

(0 There is now no Chancellor's fine, the stat. 4 & 5 W. 4, c. 62, hav- 
ing virtually abolished the original writ, in personal actions, upon which 
wnt alone, such fine was formerly payable. 

(«) Since the rule [21 of Mar. Ass. 5W. 4, (to be presently noticed)the 
allowance for mileage, has been Is. a mile, for the whole distance ; but 
mileage is not allowed, when an officer is sent to a place where there is a 
resident officer ; nor will the full mileage be allowed, when the writ might 
be executed at a less expense, bv sending it to an agent. 

(v) The charge for agency wiU depend upon circumstances. 

(w) This sum is altered by rule [2] of Mar. Ass. 6 W. 4, see the next 
page : and as to extra charges, see supra, note («). 

(x) 'Which is the same as on an arrest, supra note (u). 
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'^ Plaintiff's attorney 5 and that for each additional Defend- 
ant, there shall be allowed the sum of five shillings ^ in 
which case the amount stated in the indorsement [of 
the writ] , shall vary accordingly.*' 









The foregoing rules having been made prior to the statate 
4 & 5 W. IV, c. 62, ithas^ since that act, been provided 
{y,) that the same shall be applicable '^to writs of Summons, 
Cajnasy and Detainer, issued under the authority of the 
said act, and to the copy of each such writ ; but the sum 
'^ to be indorsed for costs of each such writ, shall be as 
"under (2), exclusive of mileage, or agency." 

(y) Reg. Gen. [2] Mar. Ass. 6 W. 4. 

(z) Bill of costs for recovery of debt, in actions of OMtmipft^, d^t, or 
omenant, commenced on or after let April, 1835k 

Not exct:edioe202. Exceeding 202. 
Summons. £. s. d. £. s. d. 

Lettertopay, before action, (if sent) 2 3 6 

Instructions to sue 034 , 068 

Writ 10 12 

Copy and Service 5 5 

Bill and Copy to indorse , 2 ^ 

Attending to settle 3 4 6 8 

Letters and Porters 4 ...... 4 



£19 8 £1 19 10 



Capias, £. s. d. 

Letter to pay (if written) 3 6 

Instructions to sue.... 6 8 

Affidavit of debt ^ i. 5 

Writ 12 

Copy for defendant 2 ' 6 

Bill of Cost* and Indorsement .....^.... 2 

Warrant 6 

Attending 3 4 

Attending instructing officer 3 4 

Paid caption fee (eadi defendant) ;. 110 

Attending to settle.. -....k.. «.... 6 8 

Letters and Porters 2 



£3 13 .6 



Each additional defendant, £]. ^s.'Sd* 

Detainer. £. s. d. 

Tbe like charges as on a writ of Capias, first 6 item8[-l 11 2] 

Attending to lodge the writ 6 8 

Paid fees thereon [0 2 4] 

Attending to settle..... 6 8 

Letters and porters 4 

[£2 10 10] 
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" The costs to be from tmie to time^ allowed, for prepar- Pleadings. 
'' ing pleadings, in actions in this Court, shall be the same, 
" as shall be allowed for preparing pleadings, of a like des- 
'* cription, in actioni in the superior Courts at Westminster" 
(a). The rules restricting a Plaintiff in the adoption of 
lengthy forms, and unnecessary counts, and {deas, are 
given at length, in the first section of this chapter. 



As to the costs relating to a trial, at the assizes, it may Costs relating 
be proper to notice several leading points, in regulating *® *^® *"**• 
the aEowance for witnesses, attorneys, briefs, and counsel. 
And, as regards witnesses, it may be considered, when they 
will be allowed, — how much they are allowed, per day, — 
and for what period. 

It is a rule with the Prothonotary, not to allow for the Witnesses. 
attendance of a witness, who is not sworn to be material and ^^en allow- 
necessary ; and who is not also sworn to have been paid ed, and when 
for his attendance, — a mere undertaking to pay, not being ^^^' 
sufficient. But even in the face of such an affidavit, the 
Prothonotary exercises his own discretion, and will allow 
the witnesses expenses, or not, as (from the nature of the 
case) he may think the evidence material and necessary. 
In general, several vjdtnesses who are called to prove the 
same fact wOl not be allowed ; but in some cases, (as, for 
example, where rights of way, or common, are in question,) 
several witnesses may properly be called to prove the 
same fact, and would be aUowed. And if k appear, that 
counsel have advised the being prepared with certain evi- 
dence, the Prothonotary will rather allow for it, than set 
his own opinion in opposition to that of counsel: nor 
would it be conclusive against the allowance of such evi- 
denee, that the Judge, upon argument, declared it to bQ 
inadmissible. • 

It will often occur, in preparing for the trial of a cause, witnesses 
(especially pne of impprtance) that the attorney, acting not examined, 
according to the best of his judgment, subpoenas, and 
brings intd Court, more witnesses than are found to be 

(a) 4 & 5, W, 4, c. 62, s. 35. 
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necessary, at the time of trial ; but the circmnstance of 
such witnesses not having been examined, is no objec- 
tion to their allowance ; because a judge, or jury, may 
often be satisfied with evidence, short of what a prudent 
man would deem it necessary to be provided widi : and 
the turn which causes sometimes take, or the course 
which the opposite party may pursue, frequently renders it 
unnecessary to call some witnesses, who may be in attend- 
ance (6). 

WiteMsesren- Where, after a cause is ready for trial and witnesses are 
ceMary^by^. served vnth subpoenas, an alteration is made in the plead- 
teration of the ings, which renders some witnesses unnecessary, the party 
pleadings. ^^^ summoned them, must make reasonable efforts to 

prevent their attendance, or their expenses will not be 

allowed, on taxation (c). 

Witnesses A reasonable allowance will be made, for the time of a 

from abroad. |j„pg£g,j witness, who is not accessible to subpoena, tod wiD 
not attend without compensation (d): but it is discre- 
tionary vidth the Prothonotary, (subject to the review of 
the Court), to allow the expenses of witnesses from abroad, 
when such witnesses might have been examined by com- 
missioners, under I W. IV. c. 22 (e). 

Witnesses It has been shewn elsewhere, that the expenses of 

solej to prove witnesses, called, solely to prove documents, will not be 

ocuments, aQowed, unless notice has been given, and an application 

made to a judge, pursuant to the rule of March assizes 

4 W. IV. (/). 

Amount al- The amount allowed to witnesses, is regulated by the 
lowed to wit- scale in the note (g) ; upon which it may be observed, that 
much scope is thereby left for the discretion of the Protho- 
notary, who is generally guided, in such allowance, by the 

(6) As to allowance for a iritness not caDed, see Adamson ▼. Nod 2, 
Chitt. Rep. 200. 

(c) Allport V. Baldwin 2, Dowl. P. C. 599. 

(d) Lonergan & an. v. the Royal Excb. Assor. Co., 1 Dow. P. C 
233. 7 Bin^ 729 S. C. 

(e) IWAlpme ©. Coles, 2 Dowl. P. C. 299. 3 Tyr. 871, S. C. nom 
Macalpine, v, Powles. 

(/} See ante pa. 154-321. 

Oj) Allowance to witnesses, for maintenance, attendance, &&, besides 
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Station in life^ of the witness ; and sucb discretion cannot 
be brought into review^ as a matter of coarse (A). 

The period for which the allowance to witnesses is made^ For wbat pe- 
is regulated by the time they are required to be in "*^ •Dowed. 
attendance: When the assizes were held at Lancaster 
only, a day was fixed by the Prothonotary^ (and stated in 
the assize circular), for the witnesses, in the different Hsts, 
to be in Court 5 and all allowances for the attendance of 
any attorney^ or witness, were made, with reference 
to the arrangement and progress of the business of the 
assizes, in pursuance of the general rules of Court, 
regulating the order of trial; to give effect to which rules, 
directions were required to be marked upon the panel, as 
a guide to the proper officers, on the taxation of costs (i). 
Since the assizes have been held at Liverpool, as well as 
Lancaster, no further regulation has been made, on this 
subject. Although allowance will not, in general, be made, 
for a witness's attendance, before the day he is required to 
aUend, yet a reasonable time will be allowed for travelling 

SMaething for travtDing ezpenftes. * 

Common witnesses, such as labourers, journey- X. s. d« £. s. d. 

men, &c. per day 5 to 7 6 

Tradesmen 10 ... 15 

Yeomen and Farmers 10 ... 15 

Auctioneers and Accountants 10 6 ... 1 1 

Gentlemen^ Merchants, Bankers, &e. t. 110 

Professional men t 1 1 ... 2 2 

A^meys' Clerks ; 10 6 ... 1 1 

Females, according to their station in life 5 ... 1 O 

For Maps, &c., in tiM discretion of the officer. 

* Since the assises have been holden at Liyerpool, the practice has 
been, to allow for travelling expenses, the railway fare, to and from such 
town, if the trarelling was by that mode ; or if necessarily otherwise, then 
Is. per mile, one way. 

t As to the allowance made to the foUowingpersona, seb the cases refer- 
red to :— ^</omiw«~Collins o. Godefroy, IB. & Adol. 950, 1 Dowl. P. 
C. 326, S. G. Willis v, Peckham, 1 B. & B. 515. Physicians and 
Suryetnu-^SwienL & ors. v Olive & ors 3 B. & B. 75. Merchants — 
Moor V. Adam ,5 Maule & S. 156. Brokers — Lopes v.De Tastet, 3 B. & 
B. 292. Scientific men — Severn & ors. v. Olive & ors. supra ; and Masters 
0/ oewe2»-. White r. Brazier, 3 Dowl. P. C. 499. And, further, as to 
^owance to witnesses, coming from abroad^ or detained in this country. 
Me Sturdy v, Andrews, 4 Taunt 697. Tremain v. Barrett, 6 Id. 88. 
Berry v. Pratt, 1 B. & C. 276 ; see also Hallet^ o. Mears & an. 13 East, 
15 [note] 

(h) Skelton v, Seward, 1 DowL P. C. 411. 
(t) See ante pa. 172. 

c2 
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Allowance to tOj and from^ the assize town, according to the distance : 
witneMet. fQj. instance^ if the witness travel from Liverpool to Lan- 
caster^ or vice versa, one day wiU be allowed, for going 
to the assize town, and another, for returning home, after 
the day of trial. It is stil], however, a question for the 
Froth onotary, whether a witness shall be allowed for the 
whole time of his attendance, or only a portion of it ; and 
when he h6s decided upon it, the Court will not review 
his decision (j). 

In undefend. We have seen (k), that where a party is not ready to 
ed causes. ^ gn undefended cause, when it is called on, in the order 
of undefended causes, the trial of such cause may be 
postponed, till it be peremptorily called on, in the order 
of defended causes 3 but, in that case, the attorney will 
not be allowed the costs of attendance, of himself or his 
witnesses, beyond the time when the cause was first called 
on, in the order of undefended causes. 

Searching for It is a general rule, in taxing costs between party and 

evidence. party, not to allow any charges for searching for evidence 

(I) ', but if a search be msude at A, B, and C, and the 

evidence be found at C, a search at that place, if shewn to 

be necessary, would be allowed. 

The Court of C. P. W. has refused the expenses of mak- 
Models, &c. ijjg models, and of compensation to scientific men, although 
it was sworn, that the Plaintiff could not have safely pro* 
ceeded to trial, without such assistance (Q. 



Attorney's at. An attorney is generally allowed for his attendance on 
tendance. ^^ ^^ . ^J^|. ^^ere he attends as a witness, as well as 
attorney, he is not allowed in both characters 3 and when 
his agent is employed to conduct the trial, the allowance 
for such attendance, is in the discretion of the Prothonotary 
(m). , 

( j) Piatt V. Greene, 2 Dovvl. P C. 216. Cosgraye o. Evans, Id. 443. 
Eades v. Everatt & an, 3 Id. 687. 

(k) Ante pa. 172 

(0 Bgrley ©. Beaumont, 11 Moore, [C. P.] 497. 

<mj When the attorney was also a party to the cause, see Leaver r. 
Whalley2 Dowl. P. C. 80. 
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The usual allowance^ when the attorney comes from a ^J"^*™* ®^^ 
distance^ will best appear from the table subjoined (e) 5 Attorneys 
and which wiU serve as a criterion, to ascertain the amount 
allowed to an attorney residing at the assize town, though 
in such case, the length of time required for his attendance, 
will depend upon the arrangement and progress of the 
business, and the number of his cause in the list. But there 
are certain cases, in which the attorney is> by rules 
of Court, limited in the amount of his allowance ; thus, by 
rule (60) of Mar. Ass. 2 W. IV., it is ordered, that " in 
''all actions of assumpsit, or debt on simple contract, 
" (whether such actions be depending in this Court, or be 
" entered for trial, by virtue of a writ of mittimus, from 
" any other Court), when the debt or damages recovered 
"shall not exceed £20., the Plaintiff's attorney, on the 
'' taxation of costs, between party and party, shall not be 
''allowed more than /our guineas, for his attendance to 
" conduct the trial : nor shall any more be allowed to him, 
"for such attendance, as between attorney and client, 
" unless he attend at the express request, in writing, of his 
" client.'*(/) And by rule (61) of the same assizes, it is pro- 
vided, that '' no more than /our guineas shall be allowed, to 
"an attorney, for attending to conduct the trial of an 
"undefended cause, whatever the amount of damages 
" recovered may be, if the Defendant's attorney shall, two 
" days (exclusive), previous to the first day of the assizes, 
"give notice to the Plaintiff's attorney, or to his agent, of 
"his intention not to defend." (/) 

(e) Allowance to cUtorneys, 

The allowance to attorneys, for attending the trial of causes, (in addition 
to the assize fee of £1. 6s 8d. in each cause), is as follows : 

Where an attorney has one cause only (besides £. s. d. 
travelling expenses)* 2 20 per day. 

Where he has h(70 causes, (besides a moiety ofl ■. -,■, g fper day, in 
travelling expenses) / \each cause. 

Where he has more Man two causesy (besides a1| ■. n/p®'* ^^Xi ^ 
proportion of travelling expenses) j ( each cause. 

* Since the assizes have been held at Liverpool, the practice has been, 
to allow railway fare, to and from that town, if the attorney travelled by 
that mode ; or if necessarily otherwise, then Is. 3d. per mile, one way. 
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if) Notwithstanding this rule, it is conceived, that an attorney residing 
le assize town, woiud not, in all cases, be allowed, bo much as four 
Qtaneat, 
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Counsel. It is Msosl, in common cases^ to allow for^ two comisd, 

only. In special— jury causes^ and causes of value^ three 
connsel are sometimes allowed } but to warrant this num- 
ber^ in a common jury cause, it should not only be of 
value^ but there should be many witnesses 3 and tiiose on 

How many the opposite side, should also be taken into account. 

allowed. j?^,^,. counsel have been allowed, in eTtnaordinary cases ; 
as in some great common, or fishery, or will^ cause^ where 
there have been many witnesses. 

Their fees. The amount allowed, on taxation, for counsel's fees, is 

entirely in the discretion of the Prothonotary, who is 

governed by the importance of the case— the length of the 

Their clerk's briefs — and the number of witnessess. The fees allowed 

fees. to the cleiks of counsel, are stated below (g). 

Consultations Cottstiltation fees, were not, until recently, allowed, in 
^^' costs as between party and party ) but now the Protho- 

notary will allow, in such costs, for one consultation, and 
for one opinion of counsel, as to evidence. 



Briefs, al- Th® ProAonotary allows for drawing brief, 6s. 8d., for 

lowance for. each sheet of eight folios, and 3s. 4d. per sheet, for copying, 

besides a reasonable sum, for taking instructions, which is 

(^) Fees to Clerks of Counsel, as fixed hy the taxing officers ef the 
Courts at Westminster, in Hil. T» 1836. See Leg^ Obs, SessASQb^, pa. 
214-215. 

On Briefs, Cases ^c. 

Upon a fee of £. s. d. 

1 Guinea jr un^cf 3 Ouineas 2 6 

5 Guineas 10 5 

10 20 10 

20 30 15 

30 50 10 

60 Guineas 1 5 

Above 5d guineas, the taxing officer must exercise his discretion. 

On Consultations, Sfc, £. s. d. 

/ Senior clerks 7 6 

J But a tlie room is paid for by the party, the clerk's 

feeis 6 

^Junior clerks 2 6 

On a general retainer 10 6 

On a common retainer 2 6 

On conference 6 

The same scale must apply equally in eases of attorney and dient, as in 
cases of party and party. 



X. 
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regulated according to circumstances. In general, the How many 
same number of copies are allowed for, as there are coun- ^^ f^^' 
sel engaged for the party, in the cause : but sometimes ^ 
an attorney may prepare as for a contested cause, whereas, 
before the trial, he may discover that it will not be so 5 
and if it be a case in which, had it been defended, the 
Prothonotary would have allowed for more counsel, he wUl, 
on an affidavit of the circumstances, allow for the copy 
brief, though not delivered. 

It is often a question, as to the time when the costs of ^^^^^ briefc 
preparing briefs will be allowed, where the cause is settled J^^ ?"!»- 
without going to trial : and it may be observed, that in 
general, where there has been no treaty, nor any applica- 
tion for time, the joining of issue (provided it be not more 
than fourteen days before an assizes), is the proper line 
to draw. This, however, is alterable, according to circum- 
stances : and an allowance will, in some cases, be made for 
briefs, in part prepared, though the cause is not at issue $ 
for it sometimes happens that by granting time, and in 
consequence of negoticUions, the issue is not joined *till 
near the time of trial ) and it would be too much to say, 
that so material a part of the attorney's duty, should be 
delayed to that late period. 



SECT. 3. 



TaxaHott of Oosit. 

After a party's right to costs is ascertained, either by Taxation of 
judgment, rule of Court, or otherwise, they may be taxed ft^J^y^ had. 
at any time, except after a verdict at the assizes, in 
which case, (it being a rule (h), that no execution shall 
issue in any cause depending in this Court, and entered 
for trial, until the day next after the assizes shall have 
ended, Sundays excluded), the Prothonotary will not tax 
the costs, until after the actual termination of the assizes, 

(A) R«g, Gen. Sep. Ass. 2 GeOi 4. 
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at Lancaster, or Liverpool (t), unless the Judge before 
whom the cause is tried, shall (in pursuance of a more 
recent rule (k),) direct, that execution may be issued during 
the assizes. 

Costs, by Costs are taxed by the Prothonotary 3 and either party, 

whom taxed ^]jq jg dissatisfied with his decision, may, on an affidavit 

stating the objections, ^ppiy ^o & Judge of this Court, for 

an order to review the taxation. 

Bill of costs. Previous to the taxation, a bill of costs must be made 
when nee- out, in all cases, except on entering up judgment on a 
essary. warrant of attorney, or after nonpros for want of decla- 

ration. 

Appointment An appointment to tax must be served after verdict, in 
to tax, when ^ cause defended on the trial 5 and even in an undefended 
cause, if the costs be not taxed within a year after trial ; 
and the charge for an appointment will not now be allowed 
in any case, imless it be served. An appointment must also 
be served, after a rule to compute, or a rule to stay proceed- 
ings on payment of debt and costs 5 and indeed after a rule 
of any kind, where the costs are mentioned in it, to be 
taxed: but an appointment is not necessary, for taxing 
costs after a verdict, in an undefended cause, if such ver- 
dict has been obtained within a year 3 nor after inquiry ; nor 
after judgment by default in an action of debt, except it be 
an action on a judgment, wherein an oVder for costs has 
been obtained, in which case, a rule on such order, and an 
i^pointment to tax, must be served. 

Where an appointment to tax is not necessary, as above 
mentioned, and the opposite attorney intends to be present 
at the taxation, the practice is, to give notice of such inten- 
tion, and then an appointment should be served. 

By whom The appointment is obtained from the Prothonotary, 

granted, &c. who, (if it be to tax the party's costs applying for it), 

requires thet bill of costs, affidavit of increase (/), (if any), 

briefs, and other papers, in the cauise, to be left with him, 

(i) See ante pa. 174- 

(*) Reg. Gen. (6) Mar. Ass. 4 W. 4 

(/) When such affidavit is nece8sary,acd the form of it, see the pext psge- 
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that he may inspect the briefs, &c., previous to the tax- Apppintment 
ation ', and that the other party may take copies of the *° **** 
affidavit of increase, and bill of costs. A copy of the 
appointment must be served on the opposite attorney, or 
agent 5 or on the party himself, if he has not employed an Service of. 
attorney : and if such attorney does not reside in Preston, 
a time is generally appointed for taxation, which will afford 
him an opportunity of instructing his agent there^ or of 
attending himself, if he should think proper. It is usual, 
in that case, to allow a return of post ; but this is variable, 
according to circumstances ; and if the taxation has been 
delayed for a considerable time, a longer period is usually 
allowed. 

It is ordered by a late rule (m), that *' on every appoint- Attendance 
" ment to be made by the Prothonotary of this Court, or on. 
" his deputy, the party on whom the same shall be served, 
"shall attend such appointment, without waiting for a 
'* second : or, in default thereof, the Prothonotary, or his 
" deputy, shall be at liberty tQ proceed, ex parte, on the 
" first appointment." 



When there are any charges in the bill, other than the Affidavit of 
common costs in the cause, an affidavit of increase(n) should J^creage. 
be pi^epared : and such affidavit is necessary, whether the 
cause may have been tried, or not. This ought to be parti- 
cularly attended to, as delays frequently arise, either for 
want of an affidavit, or a sufficient one. The affidavit of 
increase, after a trial (n), is usually made by the attorney, 
and if made by his clerk, he must swear that he had the 
conduct and management of the cause. It is left witk 

(m) Reg. Gen. (5) Aug. Ass. 2 W. 4. . . 

(») Affidavit of Increase after a trial. 

In the Common Pleas at Lancaster. 

• 

Between A. B Plaintiff, 

and 
C. D Defendant. 

£. F., of in tlie County of attorney, for the said 

in this cause, maketh oath and saith, that this cause was tried at the 
assizes, holden at Lancaster \or. *' Liverpool"] that he caused subpeena 
to be issued on the behalf of the said and that G. H., of 

gentleman, J. K., of vintner, and L. M., of husbandman, 

were duly subpoenaed onbehalf of the said : that the said severed 
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the Prothonotaryy on taking out the appoiiltment to tax 
where an appointment is necessary, and where not, at tbe 
time of tascation. 



SECT. 4. 

Mode of recovering Costs. 

Mode of re- The mode of recovering costs, as between party and 
coveringcoets p^j^y is the same in this Court, as in the Courts 
' at Westminster : that is, by execution, — action on the 
judgment — or. attachment, upon a rule of Court. The 
proceediJ^g by execution, or action, need not be ex- 
plained here : but with respect to the proceeding by 

witaewea left home for Lancaster [or <*Liyerpool"J, on the da^of ; 
and that the plaoe of abode of the said 



NAMKS OF WXTHESSES. 



Is distant from' 
[tbis depouent's] 
.place of abode. 



MILKS. 



iand from 
Laneasterfor' 
••Liverpool^ 



MILES. 



And this deponent further says, that the said aeyeral wiine8se§ irere all 
in the judgment and belief of this deponent, material and necessarr witnes- 
ses, in this cause, on behalf of the said and attended the trial thereof, 
and were attendine as witnesses in other cause, as this deponent has 
been informed, aod verily believes ; and this deponent says, that this cauae 
was tried (pr '^referred**, or "withdrawn"), on the day of and that the 
said 6. H, J. K, & L. M, were necessarily absent from tiheir places of abode, 
in ^oing to, staying at, and returning from, the said assizes, on occasion of 
their attending this cause, days : And this deponent fhrther says, 
that he left home on the day of to attend the trial of 
this cause, as the attorney thereof, and that he was necessarily absent 
from his place of abode, on occasion of his attending this cause as aforesaid, 

days ; and that he attended at the assizes, as an attorney, in 
other cause ; and that his place of abode is distant from Lancaster, [or 
^'Liverjpopl**] afore^d, miles; And t3us|d6ponent says that he delivered 
a brief m. this cause, to Mr. and paid mm for his fee therewith, 

the sum of ; and another brief to Mr. and paid him, for his fee 

therewith, the sum of : and that he also paid the following Court lees, 
viz : to the Prothonotary ; and to the Marshal, Crier, Jury, and 

Bailiff : And this deponent further says, that the several sums of money 
following, have been paid to, and for, the fuiAwitnestes : — that is to say,— 



MAMKfl or WITNESSES. 


PAID THZM FOR TRFTE XXPKKSCS. 


S 
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attachment, it may be observed, that a copy of the rule (o) ®y attach- 
with the Prothonotary's allocatur of costs, must be pev'- ^^^ ' 
sonalltf served, on the party required to pay them (p), by the 
party entitled to receive them : and the original rule must, 
at the same time, be shewn, and payment of costs demand- 
ed. It is not necessary, however, that the original role 
should be placed in the hands of the party : for if it be 
shewn to him, so that he can read the contents> it is 
sufficient (9). When the money is demanded under a 
power of attorney, a copy of such power of attorney 
should be served, and there must be an affidavit of the 
due execution of it (r). If the costs be not paid, a Judge 
of this Court, on an affidavit of such service, demand, and 
non-payment, wiU grant an order, (generally in the first 
instance), for an attachment to issue (s) 3 or the Protho- 
notary, upon a similar affidavit, will grant a rule to shew 
cause, before one of the Judges of this Court, at chambers, 
why an attachment should not issue (t) . The party taking 
out such rule to shew cause, must serve the same, on the 
otherparty, personally (m), together with a copy of the affi- 
davit on which it is obtained y and an order, and rule 
absolute thereon, is procured, as in other cases (v). 



SECT. 5. 



% 

Security for Costs. 



f iw 



% •! 






Security for costs will be granted <by this Court, wher-. Security for 
ever it is allowed by the practice of tiic Court of Common ^hat'cases 

(0) PMker ». BurgBsg, 3 N. & M. 36. ^^/r V '"'. granted- 

(p) Woollison ». Hodgson, 3 DowL P. C. 178. ^ 

(9) Calvert ». Redfearn, 2 Dowl. P. C. 505. , r 

(r) Tidd*8 Pr. [9th Ed.] 837 ; 2 SelL Pr. 245, and see Laugher o. 
Lauffher,! Cr. & J. 398. 

(«) The rule for an attachment for the nonpayment of costs, on the officer's 
allocatur, (unless it be for nonpayment of tnem, pursuant to an award) is 
dhtohOfi in the first instance ; out where it is for nonpayment of money 
geneiiittty, or of money and costs, oj of .the amount of an attorney's hill 
upon the Pro&onotary's allocatur, iinder the usual reference for taxation, 
it is only a rule to shew cause. 2 Hull Cost8,662. Tidd*s Pr. [9th Ed.J 479- 
480, Bray 0. Yates» 1 Dowl. P. C. 450. Spragg v. Willis, 2 Id. 531. 
Boomer v. Mellor, Id. 533. 

(0 Rog* Gen. Mar. Ass. 57 Geo. 3, and see ante pa. 104. ' 

(v) Birket o. Holme, 4 Dowl. P. C. 556. 

(v) See ante pa. 314. 
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Security for Fleas at Westminster ; but Vfhen the application is made 
«»*■• on the ground that the Plaintiff resides out of the reach of 

the process of the Courts it is not enough to show, that he 
resides out of the jurisdiction of the Court ; but it must 
appear that he is resident abroad, (and not merely gone 
there for a temporary purpose (w) ), to entitle the Defend- 
ant (x) to such security. It has been held^ however, that 
a residence in Scotland (y), or Ireland {z), or the Isle of 
Man (a), is enough^ for ^s purpose : bat a foreign resi- 
dence of one oidj, of several Plaintiffs, is not sufficient {b). 

At what time « jj^g application to compel the Plaintiff to give security 
for. * ^^ ** '* for costs, mustj in ordinary cases, be made before issue 
'^ joined '* (e) : and, in all cases, as soon as it can reason- 
ably be done, and before a fresh step is taken, after 
knowledge of the Plaintiff's residence abroad (c/). Hence, 
where the Defendant pleaded, after knowing of the Plain- 
tiff's absence, security has been refused (e): but it is not 
too late to apply, after a rule for time to plead (f)-, and it 
is foe the Plaintiff to shew, that the application is too 
late (g). 

Mode of ap- ^® application to the Court, for such security, should 
plying. be preceded either by an application to the party, or notice ; 

otherwise the rule nisi, will not operate as a stay of pro- 
ceedings (h), and will only be made absolute, on payment 
of costs (i). 



(it) Taylor v. Fraser, 2 Dowl. P. C. 622 Gurney v. Key, 3 Id. 559. 
Frodsham v Myers, 4 Id. 280. 

(x) A Defendant in replevin is liable to give such security. Selby v. 
Cruchley, 1 B. & B. 605. 

(y) Baxter v. Morgan, 6 Taunt. 379. 

(zS Fitzgerald v. Whitmore, I T. R 362. 

(a) Bohrs v. Sessions, 2 Dowl. P. C. 710. 

(b) Anon. 2 Cr. & J 88, 2 Tyr. 167. note (a). 

(c) Reg Gen. (34) Mar. Ass. 2 W. 4. 

Id) Duncan o. Stint. 5 B. & Aid. 702. Bohrs «. Sessions, 2 Dowl. P. C. 
710. but see Fletcher v. Lew, 5 Nev. Sf M. 351, as to the discretion of 
the Court, in this case. 

(«) Brown ». Wright, 1 Dowl. P. C. 95- 

</) WUson r. Minchin, 1 Dowl. P. C. 299. 2 C. & J. 87, S. C 2 
Tyr. 166. Gurney v. Key, supra. 

r^) Jones tJ. Jones, ) Dowl. P. C. 313. 2 C. & J, 207, S. C. 

(h) Id. Adams o. Brown, 1 Dowl. P. C. 273. 

(0 Bohrs V, Sessions, 2 Dowl. P. C. 710. 
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The Prothonotary is empowered to grant a rule to shew 
cause why a Plaintiff should not give security for costs (j), 
which rule must be served^ and a rule absolute obtained^ 
as in other cases {k). 

(j) Reg. Gen. (19) Mar. Am. 5 W. 4. 
{k) See aate pa. 314. 
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OF AFFIDAVITS. 



Affidavits Affidavits to be used in tbis Court must be sworn either 

used in this before one of the Judges of the Court, or a Commissioner 
^^^^^^^^ authorized to swear affidavits/ by virtue of the stat. 17 
Geo. 2,0 7 (a) : or, if the affidavit be to hold a Defend- 
ant to bail, it may be sworn before the officer who issaes 
the process, or his deputy (6) : but it is provided by a late 
rule (c), that " no affidavit shall b^^ received or filed, if it 
be sworn before the Plaintiff's attorney, whether he be, 
or be not, the attorney on record ^ and that an affidavit 
sworn before an attorney's clerk, shall not be received, in 
*' cases where it would not be receivable, if sworn before 
'^ the attorney himself 5 but this rule shall not extend to 
'' affidavits to hold to bail." 



€C 



€€ 



€< 



General re- 
quisites in 
affidavits. 



When the affidavit is made at the assize town, during 
the assizes, the practice is, to have it sworn before one of 
the Judges : and affidavits made in Ireland, Scotland, or 
elsewhere, abroad, if not sfvom before a Commissioner of 
this Court, must be verified in like manner, as is 
required by the practice of the Courts at Westminster {d). 

With respect to the requisites of affidavits, in general, it 
may be observed, that the regulations of the Courts at 
Westminster, relating thereto, are acted upon in this 
Court : and the following useful hints on this subject 
are suggested by Mr. Chapman, who observes (e), that 
care should be taken, that the deponent is described in 



(a) See ante pa. 34. 

(6) See statute 12 Geo. 1, c. 29, s. 2 : and as to irho is a snin- 
cient \leputy for this purpose, see Hughes v. Jones, 1 B. & AdoL 
388. 

(c) Reg. Gen. (4) Mar. Ass. 2 W. 4. 

Id) See Tidd's Pr. [9th Ed.1 166-181. Arch. [byChitty] 282, iCJhitt. 
Rep. 464, (note). Sharp 9. Johnston, 2 Bing. N. G. 246; and see ante 
pa. 65. 

(e) See Chap. K. B. Pr. [2nd Ed.] 94-96. 
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the affidavit, by his true place of abode^ and addition (/) 
—that all affidavits are intituled in the Courts and with 
the christian and surnames of aU the parties to the suit (g) 
—that in the jurats the day^ year, and place^ when and 
where the affidavit is sworn, are inserted : — that there is 
no interlineation^ or erazure in the jurat (h) — that if there 
be two or more deponents, their respective names be writ- 
ten in the jurat) (i): — that if the deponent be an illiterate 
person (as appears by making a mark instead of signing 
the name), the Commissioner certify in the jurat, *' that 
'•the affidavit was read over to the deponent, in his 
"presence, and that the deponent seemed perfectly to 
"understand the same, and made his mark in his pre- 
"sence" — and that no affidavit (except an affidavit to 
hold to bail) be sworn before the attorney of the party, 
on whose behalf the affidavit is made. 

(/) See Reg. Gen. (3) Mar. Ass. 2 W. 4, ante pa. 65 ; and see Law- 
son t>. Case, 1 Cr. & M. 481. Jervis ». Jones, 4 Dowl. P. C. 610. 

(g) Masters v. Carter, 4 Dowl. P. C. 577. Harris v. Mathews, Id. 608. 
But there is an exception to this rule, in affidavits to hold to bail, which 
mast not be intituled with the parties' names, but only in the Court out of 
which the process issues ; Chap. Pr. pa. 94. As to describing a Defendant 
by initials, &c. in an affidavit of debt, see ante pa. 65. 

(h) See Williams v, Clough, 1 Ad. & £1. 376 ; but see Austin v. 
Grange, 4 Dowl. P. C. 676. 

(i) Houlden o. Fasson, 6 Bing. 236. 
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OF THE Scire Jacias to Rsyivfe a jvrxnuBST. 

When execution is not issued within a year und b day 
after final judgment^ the judgment must betwred, by 
Scire facias, before an execution can be issued : and wiiere 
the judgment is in debt, and the costs have not been 
taxedj the practice is> to tax them, before the issuing of the 
Scirefacias. 

Writ of Scire The Scire facias (see form below (a) ), is made out by 
faetat. ^^ party, signed by the Prothonotary, afterwards sealed, 

M Wrk of Scire faeitu, to revise a Judgment. 

WiUkm the Fourth, &c , to the Sheriff of Lancashire greeting : whereu 
A. fi , lately in our CoUrt, before our Justices at Lancaster, to wit, 
at the session of assises, there holden (m the da^ of 

in the year of onr reigiv Before &0. ftu in the record of the judgmentj, 
by the consideration and iuc^ment of the same Court, * recorered against 
C. D. £ whii*h to tne said A. B. in the same Court, wore adjudged 

for his damages, which he had sustained, as well on occasion of the not 
performing of certain promises and undertakings, then lately made, by the 
said C. D., to the said A. 6., in your County, as lor his costs and 
charges, by him, about his suit, in that behalf expended, [or if the action 
he in debt, then instead of the words after the asterisk, say "recovered 
against the said C. D.'as well a certain debt of X as £ 

which to the said A. B. in our same Court, were adjudcred for his dama^ 
ges, which he had sustained by occasion of his detaining that debt,"] 
whereof the said C. D. is convicted, as by the record and proceedings 
thereof remaining in our said Court, beiore our Justices at Lancaster 
aforesaid, manifestly appears ; yet execution still remains to be made, as 
by the information of the said A. B., in onr same Court, we have been 
l^ven to understand : and because we are willing, that those things which 
in our said Court, are rightly done, and transacted, should be duly carried 
into execution! we commandf you, that by honest and lawful men, of your 
bailiwick, you make known to tibe said C. D., that he be before our 
Justices at Lancaster, on [any of the monthly returns, or on the the first or . 
last day of the assizes, next aner fifteen days from the teste of the writ] 
to shew, if he hath, or knoweth, of any thing, to say for himself, why the 
said A. B. ought not to have execution against him, for the damages, [or 
** debt and damages'^ aforesaid, according to the form and effect of the said 
recovery, if it sluiU seem expedient for hui ; and have there, the names of 
those h^ whom you shall so make known to him, and this writ. Witness 
[the Chtef Jusiicel at Lancttter, the [day of issuing]* >n tbe year of 
our reign. 

E. P., Attorney. Clarendoa. 
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and theii. lodged widi the Sheriff, who gmats ^ warrant 
tbeseon. K is tested on the day of issuing, apd may be 
made veturnable^ either at the a^sizes^ or on a monthly 
letHm (b), and, it would. seem» there must.stiU be> aa 
formerly^jS/itoen. daya between the teste and the rc^ivn (c)« 

The pxmcdoe used to be> to issue two saccosaive writs of Former prac- 
Seire /acia4,hoth of which were returned fiiAt/, without being ^^®* 
served 5 an entry was then filed with the Prothonotary> 
<Kf whidi no notice was given to the opposite party : and 
if an appearance was not entered at the following rule 
day, judgment might then be signed^ and an execution is- 
sued, provided the entry was filed, fourteen days previously. 
Thia practice has lately been altered 5 and now, '^it shall P^MMitp'w- 
not be necessary to sue out more than one writ of Scire 
facias, for the purpose of reviving a judgment 3 but a 
copy of the warrant, granted by &e Sheriff, upon such 
writ, shall be personally served : and in case an appear- 
" ance be not entered at the return of such writ, or within 
eight days next after, the Plaintiff may, upon an affidavit 
of such service, and of the amount due, be at liberty to 
sign judgment, and issue an execution : provided always, 
that judgment may be signed, by leave of a Judge, 
after a return of nihil, to one Scire facias " (d). 



U 



t€ 
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it 



The Haintiff, on signing judgment, pursuant to the above Entry, 
rule, must file an entry with the Prothonotary, a form of 
whidi is subjoined (e). 



Cb) Seen 

(c) Af to 

Pr. 197; an 



See ante pa. 43. 

to the former praetiee, see Eyana' Pr. C. P. L. 110 ; 3 Sell, 
and as to the present practice, see Arch. p!>y Chitty] 697, and 
eeq. and Peacock 0. Daj, 3 Dovl P. C. 291. 
{<£) Reg. Gen. (20) Mar. Asa. 5 W. 4. 

(e) Entry on Scire facias, after the return of scire fed, and defoMit ijf 
Drfendant. 

In the Common Pleaa at Lancaster. 
The da)r of A. D. 1836. 

Lancashire to wit,*) The Sheriff is commanded, that whereas A. B., 
Division. J lately in the Court of our Lord the King, before his 
Justices, here at Lancaster, to wit, at the session of assises, here holden, on 
the da^ of in the year of his ^present'] Majesty's reign. 
Before, &c. \as tsi the scire facicu} by the consideration and juogment of 
the same Court, recovered against C. D., £ , which to the said A. B-, 
in the same Court, were adjudged for his damages, which he had 
sustained, as well on occasion of the not performing of certain pro- 
mists and undertakings, then lately made, by the said C. D., to 
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Further pro- '' A Plaintiff shall not be allowed to quash his own \mt 

^•«<^"»8^' " of Scire facias, after a Defendant has appeared, except 

'' on payment of costs *' (/), for which purpose, a rule nia 

only, will be granted, in the first instance {g). As to 

further proceedings after appearance^ see ante pa. 224. 

By the Stat. 3^4 W. 4, c. 42, s. 34, it is provided, that in 

Costs. ^i ^Yrits of Scire facias, the Plaintiff, obtainiog judgment^ 

on an award of execution, shall recover his costs of suit, 

upon a judgment by default, as well as upon a judgment 

after plea pleaded, or demurrer joined. 

the said A. B., in the said County, as for his costs and charg«>s 
by him, about his suit in that behalf, expended, [or, if in debt, 
recite the writ of Scire facicut, accordingly], whereof the said C. D-, is 
convicted, as by the record, and proceedings thereof, regaining in his Ma- 
jesty's said Court, before his Justices here at Lancaster aforesaid, nuuii- 
febtly appears ; yet, execution still remains to be made, as by the informs- 
tion of the said A. B., in his Majesty's same Court, our said Lord the Kio^ 
hath been given to understand-: and because, &c., that by honecst, &c., He 
should make known to the said CD, that he be before his Majestr*! 
Justices at Lancaster, on [the day of the return"], to shew, if he hatb, or 
knoweth, of any thing, to say for himself, why the said A. B. ought not to 
have execution, against him, for the damages, [or " debt and damages"} 
aforesaid, according to the form and effect of the said recovery, if, &c: at 
which day here cometh the saud A. B. in his proper person, and the 
said Sheriff now here returneth, that by £. F.,and G. H., honest and law- 
ful men, of his bailiwick, he has given notice to the said C. D., to be 
before his Majesty's Justices, here, at Lancaster, on the day in the said writ 
mentioned, to shew cause, as by the said writ the said C D. is required, 
as by the said writ, the said Sheriff was commanded : and the said C. D., 
although solemnly demanded, cometh not ; and hereupon the said A. B., 
prayeth execution against the said C. D., of the damages [or "debt and 
damages"] aforesaid, according to the force, form, and effect of the said 
recovery, to be adjudged to him, &c. Therefore it is considered, that 
the said A. B. have execution against the said C. D., of the damages, [or 
'* debt and damae:es*'] aforesaid, according to the force, form, and effect of 
the said recovery, by the default of the said C. D., &^. It is also con- 
sidered, by the Court here, that the said A. B. do recover a^^ainst the said 
C. D, £ for his costs and charjBres, by him about his smt in this be- 

half, by the said Court, now here adjudgea to the said A. B., and with hb 
assent, according to the form of the statute, in titat case lately made and 
provided. 

(/) Reg. Gen. (59) Mar. Ass. 2 W. 4. 

(jf) Ade V. Stubbs, 4 Dowl. P. C.282. 
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OF ISSUING EXECUTIONS FROM THE COURTS AT WEST- 
MINSTER^ UPON JUDGMENTS OF THIS COURT. 

In the case of a party removing bis person, or goods, Obteinine ex- 
out of the jurisdiction of this Court, in order to avoid ti^e Court§ at 
execution, a remedy was provided by stat. 33 Geo. III., Westminster, 
c. 68, 8. 1, under the authority of which, any of the Courts ^0^0.*^*"*^ 
of record at Westminster, is authorized, upon affidavit c 68. ' 
(a) of judgment being obtained, and diligent search and 
inquiry having been made, after the person against whom 
such judgment is obtained, and of execution having 
been issued, and that his person, or effects, cannot be 
found within the jurisdiction, to cause a transcript of 
the record of the judgment to be removed, to any of the 
Courts of record at Westminster, and to issue execution 
thereon, to the SheriflF of any county, or place 5 and such 
Sheriff is authorized by the act, to levy 40s. for the extra- 
ordinary costs. In proceeding under this act, the affidavit 
required by it, is filed in the Court from whence the exe- 
cution is to issue 3 a Certiorari is obtained from such 
Court, the proceedings upon which are stated in a previous 
chapter (6): and when the transcript is sent to the Court 
above, an execution issues therefrom, of course. 

Although the above act is not repealed, yet a more, Proceedings 
simple, speedy, and Jess expensive remedy has been pro- ^^% w^T* 
vided, by stat. 4 and 5 W. IV., c. 62, s. 31, which enacts, c. 62. 
that " whenever a Plaintiff, or Defendant, in any action, or 
suit, in which judgment shall be recovered in this Court, 
shall remove his person, or goods, or chattels, from or 
out of the jurisdiction of this Courts it shall and may be 
" lawful, for any of the superior Courts at Westminster, 
"upon a certificate, from the Prothonotary of this Court, 

(a) See form of affidavit Tidd's Prac. formk [6tli Ed] 154. 
(&) See mte pa. 249. 



u 
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EXECUTIONS FROM THE COURTS AT WESTMINSTER^ ETC. 



or his deputy, of the amount of final judgment, ohtained 
in any such action, to issue a writ, or writs, of execution, 
thereupon, for the amount of such judgment, and the 
costs of such writ, or writs, and certificate, to the Sheriflf 
of any county, city, liberty, or place, against the person, 
or persons, or goods, of the party, or parties, agamst 
whom such final judgment shall have been obtained, in 
such manner, as upon judgments obtamed in wy of the 
" said Courts at Westminster.*' 



<c 



€€ 



t€ 



€€ 



<( 



« 
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The Courts at Westminster fir^ enabled by ijm act, to 
issue an execution, against the person^ or goods, ciidy ; and 
not against lands (c) : but q. removal of the person, or 
goods, is sufficient, to entitle a pmly to execution. If, 
however, it appears, that the goods inerely, are removed, the 
Court above will grant a Fieri facias, only 3 or if theperMn 
is removed, a Capias ad satisfaciendum (d)« 

Application, As thef act authorizes any of th^ Courts at WestnEonster, 
how made. ^ issue execution, it would seem that the application 
ought to be^ by moiion, to the Court -, and it ' is question- 
able whether a Judge at chambers can interfere (e). 



A^avit in 
mipport of. 



The Frothonotary grants, of course, upon application of 
the party, a verified ^ertL^Gfite of the judgment (/) : and 

(c) See Doe (dem Stansfield) v. S%leT, 2 Dowl. P. 0. 40S. 

(cf) Lord V. Cross, 2 Ad. & £1. 81. 3 Dowl. P. C. 4, S. d. 4 Nev. 
& M. 30, S. C. 

{e) See a^te pa. 316 and Lord tx. Cross, qufura ; hut an order vaanantad 
by Alderson B., at chambers, soon after the act passed. See Schiolfi^ 
V, Banks, order filed with theProthonotary, dated I7tb September, 1834. 

(/) Certificate of Judgment, 

In the Common Pleas at Lancaster. 

Between A* B^^ .....Plajbitift 

and 

C. D , Defendant. 

I, J. f; deputy ProtihonQtary of the saici Court, do kereby certiiyi 
that final ju(kpnent was signed in this cause,^ <»i the day oc 

in the year of our Lord for £ daquiges and costs [«r,^ta 

debt ** for a debt of £ and for £ damages ana costs.] 

Dated, Itc. 

J. F. 
Affidavit of Signature. 
T. C., of Preston, in the County of Lancaster, gendeman, makeih eadi 
and saith, that he did see the above named J. F., set and subscribe his 
name, to the above written certificate. 

Sworn, &c. X, C. 
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though the act mentions such certificate only^ as requisite, 
to induce the Court above to issue an execution, yet it 
has been held, that the application must also be supported, 
by an affidavit, disclosing such facts, as show the case 
to be within the statute (g) ; a form of which affidavit is 
suggested below (h). 

Leave is generally granted, in the first instance, for exe- Xasoing exe- 
cution to issue : and jhe officer of the Court firom which ^^^^ 
it issues, fixes the amount of the costs, as well of the 
execution, as of obtaining the certificate, which costs, the 
act authorises the Sheriff to levy. 

It is observable, that under the stat. 4 and 5 W. IV., 
c. 62, s. 31, a transcript of the record is not removed, from 
this Court, as under the stat. 33 Geo. III., c. 68 (i) : and 
it would seem, that though an execution may be issued 
from the Court above, under the late act, yet the cause 
still remains in this Court, and that, if necessary, an 
execution may afterwards be issued therefrom. 

(p) DuekwoTtb T. Fogg, 4 Dowl., P. C. 396, and Lord ▼. Cross, 
siqira oote (d). 

(A) Affidavii te obimu an exeeuium ftom (Nm q^Me CourU at West" 

In the King's Beach [or otker Court from, which itUpropoted to ittue 
the Exectttionl, 

In relation to a caase instituted in his Majesty's Court of 
Common Pleas for the County Palatine of Lancaster, wlterein. 
A. B. is the Plaintiff, and C D., is the Defendant. 

E. F., of in the County of Lancaster, E^entleman, attorney fof 

the said A. B., the Plaintiff in the above mentioned cause, maketh oatnand 
saith, that the said A. "B., recovered final judgment in the said cause, on 
the day of last, for the sum of£ wluch judgment is 

stiU in fbree^ and the daaiag^ [or debt] and oo9ts» ve still unpaid,, and 
oasatisfied. And this depopent further saith, that since the commencement 
of the said action, the said C. D , hath removed his person and goods, [or 
"his person" only; or "his goods " on/y, as the ease may fte] 
oat of tne jui&dietioa of the said Clourt of Common Pleas at Lancaster, 
aadhathno ^oods oi chattels within the said jurisdietion: andtibathe 
this deponent is inforBsed* and verily heliieves, that the said C. D. reudes 
at [or ''near"} in thA County of » out of the jurisdiction of the 

said Court of Common Pleai at Lancaster. £, F. 

Sworn, &c. 

[Before a Commissioner of the Court fVom which it is intended to issue 
the execution]. 
Note. See another form of affidavit, Chitty's forms, pa.. 654. 

(t) See ante pa. 343. 
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BOOK 5. CHAP. XXVI. 

OF PROCEEDINGS IN COUNTIES PALATINE^ IN ACTIONS 
IN THE COURTS AT WESTMINSTER. 



Direction of 
writs. 



Bailable aC' 
tiona. 



Return of 
writs. 



All writs issued from the Courts at Westminster^ for 
execution in the County of Lancaster^ are directed to the 
Chancellor of the County Palatine, except writs of Habeas 
Corpus t which are directed to the Sheriff, in the first 
instance^ — writs of MittimiLS (a), which are directed to the 
Justices^ — and, (since the stat. 3 and 4 W. IV., c. 42), 
writs of triaL A reference to the forms of different West- 
minster writs, issuing into this County, is given below (L). 

The writ of Capias (c), from a Court at Westminster, 
not being directed to the Sheriff of Lancashire, in the first 
instance, his authority to arrest in this County, upon such 
process, is not derived immediately from the Court above, 
but, by virtue of a mandate of the Chancellor of the 
County Palatine, to whom the process is directed. When 
the writ is directed to the Sheriff, in the first instance, it 
may be set aside for irregularity, at the instance of the 
Defendant (d). Where so directeid, however, it was for- 
merly held, that the Sheriff was bound to execute it (/») ; 
but whether so bound, since the imiformity of process act, 
is questionable. 

When the Sheriff is ruled to return the Chancellor s man- 
date, he files his return, in the Court from which the writ on 
which the mandate is grounded issued : but when the return 

(a) Evans' Pr. C. P. L. 145. 

(6) For forms of the writs of Capias and Distringas, see the rules of the 
Courts at Westminster, of Mich. T. 3 W. 4. For other writs and pro- 
ceedings, see Chitty's Forms, Index Tit. " Palatine Counties, Sec." and 
Tidd's forms [Sth Ed ] Index Tit. *' County Palatine." See also Wentw. 
Index to Vol. 10. 

(c) A defendant cannot he held to hail in a County Palatine, upon 
process of the Courts at Westminster, where the demand is under fifhf 
poimds. See ante pa. 65, note (a). 

(d) Bracehridge o. Johnson, 1 B. & B. 12. Bradshaw & an. r. Davies, 
1 Chitt. rep. 374 

(e) Jackson v. Hunter, 6 T. R. 71. 
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is made voluntarily, at the request of the party, it is de- 
livered to the Cursitor of this County, who thereupon 
makes the Chancellor's return, and delivers it to the at- 
torney, or agent, to be filed (/) ; and when both the 
Sheriff and Chancellor are ruled, the one to return the 
mandate, and the other the writ, the Sheriff's return is 
delivered to the Cursitor, who makes out the Chancellor's 
return, and sends it to London. 

For the trial, in a County Palatine, of a cause depend- Trial of 
ing in a Court at Westminster, instead of the common **"**■• 
writ of Venire facias, there is a special writ of Mittimus, 
directed to the Justices of this Court, commanding them, 
to issue the jury process, and when the cause is tried, to 
send the record back to the Court above. The jury 
process issues from the Prothonotary's office ; and is made 
out, tested, issued, and returnable, as the like process, 
in an action depending in this Court (g). The causes 
are entered for trial in the same lists as the causes of 
this Court, end are subject to the same regulations, as to the 
entry, and the order of trial (t). 

After the trial, the Prothonotary prepares the postea, PoBtea. 
and transmits it to his London agent, to be handed to 
the successful party. The postea is sent forthwith, if 
the Judge has certified for immediate execuiion ; and in 
all other cases, at the beginning of the following term. 

(/) Evans' Pr. C. P. L. 146-6. 
Q) See ante pa. 160-1. 
(i) See ante pa. 169 & teq. 
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An Act for improving the Praedee and ProeeeSngs m the Court of 
Common Pleas of the County Palatine q^ Lancaster, — [l^tk 
August, 1834.] 



«( 






Wrekxas TariouB alterations and improTements luve reeently been made, 
" by the audiority of Parliament and othenriae, m the practice and proceed- 
'*ing8 in the superior Courts of Common Law at Westminster ; and it is 
expedient ihat certain alterations and improvements should be effected in 
the practice and proceedings of the Court of Common Pleas at Lancastei^: 
Be it therefore enacted, by the King's most Excellent Majesty, by and Serviceable 
with the advice and consent of the Lords spiritual and temporal, and f^^enceii ^t 
CoBunons, in this present Parliament assemUed, and by the audiority of of personal ac- 
the same, that the process in all personal actions hereafter to_be_com- 
menced in the Court of Common Pleas at Lancastevy where it is not 
intended to hold the Defendant to spedal bail,* shall, whether the action 
be brought by or against any person entitled to the privilege of Peerage or 
of Parliament or of the said Court, or of any other Court, or to any other 
privil^e, or by or against any other person, be according to the form con- 
tained in the schedule to this act annexed marked No. 1, (a) and shall be 
called a writ of Summons ; and in every such writ, and copy thereot, the 
place and residence or supposed residence of the party Defendant, of 
wherein the Defendant shall be or shall be supposed to be, shall be men- 
tioned; and such writ shall be issued by the Prothonotary of the said 
Court, or his deputy, and shall be served in the manner heretofore used in 
the County Palatine of Lancaster, and not elsewhere (b), and the person 
serving the same shall and is hereby required to indorse on the writ the day 
of the month and week of the service thereof. 

(a) See form of the writ, ante pa. 53. 
(6) See ante pa. 01. 

e2 
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Mode of appear- II. — And be it further enacted, that the mode of appearance to erery 

able process. '^^^^ ^^^^ ^^ under the authority of this act shall be by delivering to the 

said Prothonotary, or his deputy, a memorandum in writing, dated on the 

day of delivery thereof, according to the form contained in the sud 

schedule and marked No. 2 (c). 

Appearance HI* — And be it further enacted, that in case it shall be made appear by 

ed'by a mi?of ^^^^Y^^ ^ ^® satisfaction of the said Court, or one of the judges thereof, 

Distiingas, in that any Defendant has not been personally served with any such writ of 

case a defend. . , ^ ' 

ant cannot be Summons as herembefore mentioned, and has not, according to the 

writ^uf^Sum.^ exigency thereof, appeared to the action, and cannot be compelled so to do 

inoM . without some more efficacious process, then and in any such case, it shall 

be lawful for such court or judge, by rule or order, to order a writ of 

Distringas to be issued, directed to the Sheriff of the said County of 

Lancaster, (or to any other officer to be named in such rule or order), to 

compel the appearance of such Defendant, which writ of Distringas shall 

be in the form and with the notice subscribed thereto, mentioned in the 

schedule to tins act marked No. 3.(£^)» which writ of Distringas and notice, 

or a copy thereof shall be served on such Defendant, if he can be met 

with, or if not, shall be left at the place where such Distringas shall be 

executed ; and a true copy of every such writ and notice shall be deUrered 

together therewith to the Sheriff or other officer to whom such writ shall 

be directed, and every such writ shall be made returnable on a day certain, 

to be named therein, not being less than fifteen days after the teste thereof; 

and if such writ of Distringas shall be returned Non est inventus and 

Nulla Bona, and the party issuing oat such writ shall not intend to 

proceed to outlawry or waiver, according to the authority hereinafter given, 

and any Defendant against whom such writ of Distringas issued shall not 

appear at or within eight days inclusive after the return thereof, and it 

shall be made appear by affidavit, to the satisfaction of the said Court or 

one of the judges thereof, that due and proper means were taken and used 

to serve and execute such writ of Distringas, it shall be lawful for such 

Court or Judge to authorize the party suing out such writ to enter an 

appearance for such Defendant, and to proceed thereon to judgment and 

execution. 

Bailable pro* IV*-^And be it further enacted, that in all actions wherein it shall be 

cess for the com- intended to arrest and hold any person to special bail who may not be in 

mencement of . 

personal actions, custody of the keeper of the gaol of the said county, the process shall be 

by writ of Capias, according to the form contained in the said schedule 

(c) See form of memorandaBi, ant« pa. 81. 

(d) See form of Distringas, ante pa. »2. 
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toid msffked No. 4 (e); and so many copies of such process, together witK 
«very memorandum or notice subscribed thereto, and all indorsements 
thereon as there may be persons intended to be arrested thereon or served 
therewith, shall be delivered therewith to the Sheriff or other officer or 
person to whom the same may be directed, or who may have the execution 
and return thereof, and who shall upon or forthwith after the execution 
of such process, cause one such copy to be delivered to every person upon 
whom such process shall be executed by him, whether by service or arrestf 
and shall indorse on such writ the true day of the execution thereof, whe- 
ther by service or arrest ; and if any Defendant be taken or ch arged in 
custody upon any such process, and imprisoned for want of sureties, for his 
appearance thereto, the Plaintiff in such process may, after the detainer or 
arrest of such Defendant, declare against such Defendant, and proceed 
thereon according to the practice of the said Court, as against a Defendant 
in custody on mesne process : provided always, that it shall be lawful for 
the Plaintiff or his attorney to order the Sheriff or other officer or person 
to whom such writ shall be directed, to arrest one or more only of the 
Defendants therein named, and to serve a copy thereof on one or more of 
the others, which order shall be duly obeyed by such Sheriff or other 
officer or person ; and such service shall be of the same force and effect as 
the service of the writ of Summons hereinbefore mentioned, and no other. 

V. — And be it further enacted, that upon the return of Non est inventiis Pioceedings to 
as to any Defendant against whom such writ of Capiat shall have been ontlawry. 
issued, and dso upon the return of Non est inventus and Nulla bona as 
to any Defendant against whom such writ of Distringas as hereinbefore 
mentioned shall have issued, whether such writ of Capias or Distringas 
shall have issued against such Defendant only, or against such Defendant 
and any other person or persons, it shall be lawful, until otherwise pro- 
vided for, to proceed to outlaw or waive such Defendant by writs of Exigi 
facias and proclamation, and otherwise, in such and the same manner as 
may now be lawfully done upon the return of Non est inventus to a Pluries 
writ of Capias ad respondendum issued after an original writ : provided 
always, that every such writ of Exigent, Proclamation, and other writ 
subsequent to the writ of Capias or Distringas, shall be made returnable on 
a day certain in term ; and every such first writ of Exigent and Proclama- 
tion shall bear teste on the day of the return of the writ of Capias or Difi- 
tringas, and every subsequent writ of Exigent and Proclamation shall bear 
teste on the day of the return of the next preceding writ ; and no such 
writ of Capitis or Distringas shall be sufficient for the purpose, of outlawry 

(e) See form of Capias, ante pa. 66-7. 
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or waiver if the Mme be returned witbin lea than fifteen days after the 
delivery thereof to the Sheriff or other officer to whom the same shall be 
directed. 



Proceedings to 
oatlawry may 
be bad after 
judgment gi- 
▼en onder the 
authority of 
tbia Act. 



Mode of de. 
tainin^ a pri« 
aoaer in gaol. 



Duration of 
writs. 



Proviso as to 
statate of 
limitations. 



YI. — And be it further enacted, that after judgment given in any action 
commenced by writ of Scunmons or Capiatf under the authority of tiiis 
act, proceedings to outlawry or waiver may be had and taken, and ju^ment 
of outlawry or waiver given, in such manner and in such cases as may now 
be lawfully done after judgment in an action commenced by original writ : 
provided always, that every outlawry or waiver had under the authority of 
this act shall and may be vacated or set aside by writ of Error or Motion, in 
like manner as outlawry or waiver founded on an original writ may now be 
vacated or set aside. 

YII.— And be it further enacted, that when it shall be intended to detain 
in any such action any person being in the custody of the Keeper of the 
gaol for the said county of Lancaster, the process of Detainer shall be 
according to the form of the writ of Detainer contained in the said schedule 
and marked number 5 (/), and a copy of such process, and of all indorse- 
ments thereon, shall be delivered, together with such process, to the 
Keeper of the said gaol, who shall forthwith serve such copy upon the 
Defendant personally, or leave the same at his room, and the declaration 
thereupon shall and may all^e the prisoner to be in custody in the said 
gaol; and the subsequent proceedings shall be as against prisoners in 
custody upon mesne process, according to the practice of the said coiut, 
unless othervrise ordered by some rule to be made by the judges of the said 
court. 

VIII. — And be it further enacted, that no writ issued as aforesaid by 
authority of this act, shall be in force for more than four calendar months 
from the day of the date thereof, including the day of such date ; but every 
writ of Summons and Capias may be continued by AKtu and Pluries, as 
the case may require, if any Defendant therein named may not have been 
arrested thereon or served therewith : provided slways, that no first writ 
shall be available to prevent the operation of any statute whereby the time 
for the commencement of the action may be limited unless the Defendant 
shall be arrested thereon or served therewith, or proceedings to or toward 
outlawry shall be had thereupon, or unless such writ, and every writ (if 
any) issued in continuation of a preceding writ, shall be returned Norn eat 
inventus, and entered of record within one calendar month next after the 
expiration thereof, including the day of such expiration, and unlns every 
(/) See form of tbe writ, ante pa, 225. 
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writ issued in eontimuitioii of a preeeding writ sliaU be isstied witliin one 
soeh cslendar month after tbe expiration of the' preceding writ, and shall 
contain a memorandiim indorsed thereon or sahscribed thereto, specif^ring 
the day of the date of l^e first writ, and return to be made, in baikble prO" 
cesa by the Sheri£P or other officer to whom the writ shell be Greeted, or 
hb snecesBor in office, uid, in process, not bailable, by the Plaintiff or his 
attorney suing out die same, as &e case may be. 

IX.— And be it further enacted, that when any writ of Summons^ writew^S **" 
Caputs, or Detainer issued hy auUiority of thia act, ahall be served or execated atcer- 
executedy aU necessary proceedings to judgment and execution may be had 
thereon, without delay, at the exjdration of eight days firom the serriice or Proviso for 
execution thereof; provided always^ that if the last of such eight days ^^ ^^> ^ 
shall in any case ha|^n to fall on. a Sunday, Cktistmas-da^, Good 
Friday, or any day appointed for a public fast or thanksgiving, in any of 
such eases the foBowiag day shall be considered as the last of such eight days. 

X— And be it further enacted, that upon every writ to be issued as Indursementon 

r J J,. . wnuofthe 

aforesaid by authority of thia act,, the name or firm and the place oi busi- name &c, of 

ness or residence of the attorney or attorneys issuing suek writ shall bo ^^ guioK.'^ 

indorsed thereon, and where such attorney or attCHrneys shall be agents 

only, then there shall be further indorsed thereon the name or firm and 

place el buaiaess or residence of the principid attorney or attorneys, but 

in case no attorney or sMonieys shall be employed for that purpose, 

then a maoMnuidain shaU be indorsed thereof^ expressing that the same 

has been sued out by the Plaintiff in person, mentioning the city, town, 

or parish, and also the name of the hamlet, street, and number of the 

house of such Plaintiff's residence,, if any such there be. 

XI. — ^And be it further enacted, that every such writ of Summons Service of writs 
3. • ^ j-% » . , 1 « .., of Summons 

flsttea against a Corporation Aggregate may be served on the Mayor or onCorporations, 

other head officer, or on the Town Clerk, Clerk, Treasurer, or Secretary J"nts**Sf him- *" 
of 8n<^ Corporation ; and every such writ issaed against the inhabitants dreds aad 
ol a Hnndired or other like district may be served on the High Constable 
thereof^ or any oofe of the 'High Constables thereof; and every such writ 
ismttd agsonst tJie Inhabitants of the County of Lancaster^ or the Inha- 
bitants of any firancluse, liberty, town, or place, not being part of a hun- 
dred or other like district, on some peace officer thereof. 

XIL-^And be it further enacted, that all such proceedings as are men- Proceedings in 
tioaed in any writ, notice, or warning to be issued as aforesaid under this pg!.*^nce *'** 
act, shall; and may be had and taken in de&ult of a Defiendant^s appearance 
or putting ia special bail^ as the case may be. 
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Attorney to de- XIII.— And l>e it furtHer enacted^ diat every attorney whose name 

Clare whether f^}^ f^^ indorsed on any writ issued as aforesaid by authority of this act 

his authority shall, on demand in writing made by or on behalf of any Defendant^ 

of his client, 'if declare forthwith whether such writ has been issued by him, or with his 

ordered ; if authority or privity, and if he shall answer in the affirmative, then he shall 

by aathority of also, in case the said court, or one of the judges thereof, shall by rule or 

Defendant may order, so order and direct, declare in writing, within a time to be allowed 

be discharged, ^y g^jij court or judge, the profession, occupation, or quality, and place of 

abode of the Plaintiff, on pain of being guilty of a contempt of the said 

court ; and if such attorney shall declare that the writ was not issued by 

him, or with his authority or privity, the said court, or any judge thereof, 

shall and may, if it shall appear reasonable so to do, make an order for the 

immediate discharge of any Defendant or Defendants who may have been 

arrested on any such writ) on entering a common appearance. 

Proviso for XIV. — Provided always, and be it further enacted, that nothing in this 

persons privl- ^^ contained shall subject any person to arrest^ outlawry, or waiver, who, 

rest. by reason of any privilege, usage, or otherwise, may now by laW be exempt 

therefrom, or shall extend to any cause removed into the said court by 

writ of Pone loquelamj Accedas ad curiamf Certtortxrij Recordari facias 

loquelam, Haheat corpns, or otherwise. 

As to writs for XV. — And be it further enacted, that from the time when this act shall 
?)ifTer8onarac- commence and take effect the writs hereinbefore authorized shall be the 
tions. only writs for the commencement of personal actions in the said court in 

the cases to which such writs are applicable. 

Power to state XVl- — And be it further enacted, that it shall be lawful for the parties 

a special case .jj ^^j action depending or to be depending in the said Court of Common 

ceeding to trial Pleas at Lancoxter^ after issue joined by consent, and by order of one of the 

judges of the same court, to state the facts of the case in the form of a 

special case for the opinion of the said court, or of one of the suj^erior 

courts of common law at Westminster, and to agree that a judgment shal^ 

be entered for the Plaintiff or Defendant by confession or of NoUe prose- 

qui, immediately after the decision of the case, or otherwise, as the court 

before which such case shall be heard may think fit, and judgment shall be 

entered accordingly. 

Judges may XVII. — And be it further enacted, that it shall and may be lawful, for 

"faring and re- *^ Judges of the said Court of Common Pleas at Lancaster for the time 

galating the being, or any two of them, from time to time to' make such orders, rules, • 
mode of plead- j , . - , . , -» -> 

ing and trans- and regulations ■ for altenng and regulating the mode of pleiiadinjg in that 

-"'**°oaching ** court, and for altering the mode of entering and trahscribing pleadings^ 
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judgments, and other pioceedingB in actions at law therein, and touching l^^pocamenu. 
the voluntary admission, upon any application for that purpose, at a reason- 
able time before the trial of any action of one party to the other, of all such 
written or printed documents, or copies of documents, as are intended to 
be offered in eridence on the said trial by the party requiring such admis- 
sion, and touching the inspection thereof before such admission is made, 
and touching the costs which may be incurred by the proof of such docu- 
ments or copies on the trial of the cause, in case of the omitting to apply 
for such admission, or the not producing of such documents or copies for 
the purpose of obtaining admission thereof, or of the refusal to make such 
admission, as the case may be, and as to the said judges of the said court 
for the time being, or any two of them, shall seem meet. 

XVIII. — And be it further enacted, that all writs of Inquiry of Damages Writs of In- 
hereafter to be issued by the Court of Common Pleas at LancasteTf under Jia'taie"8 & W 
and by virtue of the statute passed in the session of Parliament held in ^»^- H* to be 
the eighth and ninth years of the reign of King William the Third, intituled fore the She- 
An Act far the better preventing frivolous and vexatious Suits, shall, otherwlsror- 
unless the said court, or one of the judges thereof, shall otherwise order, dered. 
direct the Sheriff of the said county of Lancaster to summon a jury to 
appear before him, instead of the justices or justice of assize, of and for 
(he said county, to inquire of the truth of the breaches suggested, and 
assess the damages that the Plaintiff shall have sustained thereby, and 
shall command the said Sheriff to make return thereof to the said court 
on a day certain in such writ to be mentioned, and. such proceedings shall 
be had after the return of such writ as are in the said statute in that 
behalf mentioned, in like manner as if such writ had been executed before 
a justice of assize or Nisi Prius, 

XIX. — And be it further enacted, that every other writ of Inqmrv to T^eturn of other 

^ writs of lo- 

be issued by the said Court of Common Pleas at Lancaster, shall be made quiry. 

returnable on any day certain to be named in such writ. 

XX. — And be it further enacted, that in any action depending in the Power to di- 
said Court of Common Pleas at Lancaster, for any debt or demand in joined in cer- 

which the sum sought to be recovered and indorsed on the writ of Sum- ***" actions to 

° , be tried before 

mons shall not exceed twenty pounds, it shall be lawfiil for the said court, the Sheriff or 
or any judge thereof if such court or judge shall be satisfied that the trial ^ ° ^ • 
of the said action will not involve any difficult question either of law or fact, 
and such court or judge shall think fit so to do, to order and direct that 
the issue or issues joined shall be tried before the Sheriff of the said county . 
Palatine of Lancaster, or any judge of any Court of Record for the 
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Neovery of debt ia 9Qck eoimty, and for that purpose a writ sbaU iwa«» 
directed to aaeh akeriff or jadge, commanding him to try each iwue or 
imam by a jury to be summoned by him^ and to return such writ, wilb the 
fending of the jury thereon indorsed, at a day certain to be named in saeh 
wrii^ and thereupon such sheriff or judge shall suBunon a jury, and shall 
proceed to try such issue or issues. 

Upon the re- * XXI. — And be it further enacted, that at the return of every writ of 

turn of Inqairy ji^quj^y Qf ,^t for ^ trial of such issue or issues as aforesaid, costs shall be 
or writ for i / » 

Trial oi Inact taxed, judgement signed, and execution issued forthwith, unless the Sheriff 

be ugned, on- or his deputy before whom such writ of Inquiry may be executed, or auch 

leci, &c. sheriff, deputy, or judge before vvhom such trial shall be had, shall certify 

under his hand, upon such writ, that ju^^ment ought not to be signed 

until the Defendant shall have had an opportunity to apply to the said 

Court of Common Pleas at Lancaster, or one of the Judges thereof for a 

new inquiry or trial, or tlie said court, or one oi the judges thereof, dwU 

think fit to order that judgment or execution shall be stayed till a day to 

be named in such, order : and the verdict of such jury on the trial of such 

issue or issues shall be as valid and of the like force aa a verdict of a, jury 

at the assizes ; and the Sheriff or his deputy or Judge presiding at the 

trial of such issue or issues shall have the like powers, with respect to the 

amendment on such trial, as are given to judges at Nisi Prius by sai Act 

passed in the third and fourth years of the reign of His present Majesty, 

' * *• ^' ** intituled An Act for the further Amendment of the Law, and the belter 

C. 42. ^r f f 

Advancement of Justice, 

Judgment may XXIL^ — Provided always, and be it further enacted, that notwithatand* 
eKe^luionstay- "^ "^^ judgment signed or execution issued aa aforesaid by virtue of this 
ed, and new act, it shall be lawful for the said Court of Common Pleas at LememaUr to 
order such judgment to be vacated and execution to be stayed or set aside, 
and to enter an arrest of judgment, or grant a new trial or new writ oi 
Inquiry, as justice may ^ipear to require; and thereupon iSbie party aflbeted 
by such writ of exeoutiom shalt be restored to afl that he may have last 
thereby in such manner as upon the reversal of a judgment by writ of error 
or otherwise, as the court may tiiink fit to (firect 

Defendant to XXIII. — And be it fuithec enacted^ that it shaU be lawfiil fet tha 

^y^money /uto ^^^B^^^A^ '^^ ^ personal actiona, except actions for aflsmlt and battery, 

Coart, Ulcer- false iaayrisonment^ Ubel, slander, malicious arrest er pstnecution,, crimi* 

nal eonversation, or debauehin|^ of the Plaintiff 'a da«|^r or servant^ by 

leave of the said Court of Common Pleas aft Lcmetuter^ or one of iStio 

m 

Jadges thereof, to pay into court a awn of money by way of oanqieMBtion 
or amende in such maiwer and under such legidationa aa to thn paymaat 
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of costs, and tiie fonn of pleading, as the judges of the said court shall by 
any rules or orders by them to be from time to time made, order and 
direct. 

XXIV.—" And whereas it would tend to further the administration of ^^,^^ ^.^f 

point additioD- 

** justice in the said Court of Common Pleas at Lancaster, if more of the al Jadges. 
<< judges of the superior Courts at Westminster were appointed justices for 
<< all manner of pleas within the said County Palatine of Lancaster ;" be it 
therefore enacted, that it shall and may be lawful to and for the King's 
most excellent Majesty, in right of his Duchy and County Palatine of 
Lancaster, from time to time to nominate and appoint all or any of the 
Judges of the superior Courts at Westminster to be Judges of the Court 
of Common Pleas for the County Palatine of Lancaster : provided neyer- 
theless, that the judges before whom the assises for the said County 
Palatine of Lancaster shall from time to time be held, and their respective 
officers, shall alone be entitled to the fees and emoluments heretofore 
received by the judges of the said County Palatine and their officers. 

XXV. — And be it further enacted, that the Judges of the superior Judges of so- 
Courts of Common Law at Westminster, or any eight or more of them, JJvvegt^iJJ,^, 
of whom the chief of each of the said courts shall be three, may, by any may regulate 
rule or order to be from time to time after this act shall take effect, make taken in 
such regulations as to the fees to be charged by all and every or any of the ^^'pi^'^x 
officers of the said Court of Common Pleas at Lancaster, and ihe attorneys Lancaster, 
thereof, as to ihem may seem expedient, and to alter the same when and 
as it may seem fit and proper, so as such fees shall not exceed the fees 
now received, and all such regulations shall be binding and obligatory on 
the said Court of Common Pleas at Lancaster and all the officers and 
attorneys of the said court 

XXVL — And be it further enacted, that it shall be lawful for any party Bales for new 
in any action now depending or hereafter to be depending in the said Court QoyLd^ before 

ci Common Pleas at Lancaster, to apply by motion to any one of the any of the 

■ . . Courts «t West- 

superior Courts at Westminster sitting in Banco, within such period of minster. 

time after the trial as motions of the like kind shall from time to time be 
permitted to be made in the said superior court, for a rule to shew cause 
why a new trial should not be granted or nonsuit set aside and a new trial 
had or a verdict entered for the Plaintiff or Defendant, or a nonsuit 
entered, as the case may be, in such action, which court is hereby autho- 
rized and empowered to grant or refuse such rule, and afterwards to pro- 
ceed to hear and determine the merits thereof, and to make such orders 
thereupon as the same court shall think proper ; and in case such court 
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qhall order a new trial to be liad in any sucli action, die party or panie! 
obtaining sncb order sball deliver the same, or an office copy thereof, to 
tlie Prothonotary of tbe said Court of Common Pleas at Lanceuter, or bis 
deputy, and thereupon all proceedings upon the former verdict or nOnsuit 
shall cease ; and the action shall proceed to trial at the next or some other 
subsequent session of assizes holden for the county of Lancagter, in like 
manner as if no trial had been had therein ; or in case the court before 
which any such rule shall be heard shall order the same to be discharged, 
the party or parties obtaining any such order, may, upon delivering the 
same or an office copy thereof to the said Prothonotary, or his deputy, be 
at liberty to proceed in any such action as if no such rule Nisi had been 
obtained; or if a verdict be ordered to be entered for the Plaintiff or 
Defendant, or a nonsuit be ordered to be entered, as the case may be, 
judgment shall be entered accordingly. 

Jodgment and XXVII. — ^Provided always, and be it further enacted, that the entering 

Ezecatiun not ..i.*^ ^^ 

to be stayed, up of judgment m any action m tne said Court of Common Pleas at Xa»' 

mo vine eu^^ ccutery and the issuing of execution upon such judgment, shall not be 

into lecogni. stayed uidess the party intending to apply for such rule as last aforesaid, 

zance with 

sureties. shall, with two sufficient sureties, such as the last mentioned court shall 

approve of, become bound unto the )tarty for whom such verdict or noo- 

suit shall have been given or obtained, by recogniaance, to be acknowle<^ed 

in the same court, in such reasonable sum as the same court shall think fit, 

to make and prosecute such application as aforesaid, and also to satisfy and 

pay, if such application shall be refused, the debt, or damages and costs 

adjudged and to be adjudged in consequence of the said verdict or nonsuit, 

and all costs and damages to be awarded for die delaying of execution 

thereon. 

Not to take XX VIII. — Provided also, and be it further enacted, that nothing herein 

granting new contained, shall prevent the said Court of Common Pleas at Laneattert 
tnal. from gpranting any new trial, or setting aside any nonsuit or entering s 

nonsuit, or altering a verdict as heretofore. 

Service of snb- XXIX. — And be it further enacted, that the service of every writ of 

S™.*^« ri'.T Subpoena hereafter to be issued out of the said Court of Common Pleas at 
nesses in any ,^ 

part of England Lancaster, and served upon any person, in any part of England oxWale$i 
fchall be valid to *hall be as valid and effectual in law, and shall entitle the party suing out 
compe appear- ^^ ^^^^ ^^ ^ ^^ ^^ jjj,^ remedies, by action or otherwise howsoewr, 

as if the same had been served within the jurisdiction of the said Court of 
Common Pleaa at Lancaster ; and in case such person so served shall 
not appear accordug to the exigency of such writ, it shall be lawful 
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for the same court, or one of the judges thereof, upon oath or affir- 
mation to he taken in open court, or upon an affidavit, of the personal 
service of such vrrit, to transmit a certificate of such default, under the 
hand of one of the judges of the same court, to the Court of King's 
Bench in England; and the said last mentioned court shall and may 
thereupon proceed against and punish, by attachment or otherwise, 
according to the course and practice of the same courl^ the person so 
having made default, in such and tbe like manner as they might have 
done, if such person had neglected or refused to appear in obedience 
to a writ of Subpcma issued to compel the attendance of witnesses out 
of such last mentioned court. 

XXX.— Provided always, and be it further enacted, that the said Court Expence of at- 

•^ , tendance on 

of King's Bench shall not, in any case, proceed against or punish any per- writs of sabpoe- 

fion, nor shall any such person be liable to any action, for having made ^ered to wit- 

de&ult by not appearing to give evidence in obedience to any writ of Sub* "esses. 

pcena or other process, for tbat purpose issued under the authority of this 

act, unless it shall be made to appear to the court that a reasonable aj^d 

sufficient sum of money to defray the expenses of coming and attending to 

give evidence, and of returning from giving such evidence, had been ten- -• ^i^ 

dered to such person at the time when such writ of Svbpcena was served /* 

upon such person. 

XXX).— And be it further enacted, that whenever a Plaintiff or Where final 

judgment shall 

Defendant in any action or suit in which judgment shall be recovered in be obtained in 
the said Court of Common Pleas at Lanccutety shall remove his person or |),g person or 

soods or chattels from or out of the jurisdiction of the said Court of Com- ^^'^cts cannot 
° * . "^ Jound with- 

mon Pleas at Lancaster, it shall and may be lawful for any of the superior in its Jurisdic- 

Courts at Westminster, upon a certificate from the Prothonotary of the superior Courts 

said Court of Common Pleas at Lancaster, or his deputy, of the amount "i^y^'s^® execa- 

of final judgment obtained in any such action, to issue a writ or writs of 

execution thereupon for the amount of such judgment, and the costs of 

such writ or writs and* certificate, to the Sheriff of any county, city, liberty, 

or place, against the person or persons or goods of the party or parties 

against whom such final judgment shall have been obtained, in such manner 

as upon judgments obtained in any of the said Courts at Westminster, 

XXXII. — And be it further enacted, that in case any rule of the said If Hales of the 
Court of Common Pleas at Lancaster cannot be enforced by reason of the enforced, they 
non-residence of any party or parties within the jurisdiction thereof, it ^^^ ^®-™*^® - 
shall be lawful, upon a certificate of such rule by the Prothonotary of the th^ superior 
said court, and an affidavit that by reason of such non«re8idence such rule 
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cannot be enforced as aforesaid, to make such rule a rule of any one of die 
said Courts at fFeaiminster, if such court shall think fit, whereupon such 
rule shall be enforced as a rule of such court. 

Teste ^ date of XXXIII.— And be it further enacted, that all writs issued out of the 

wriu & retarns 

of £x«cotieD8. said Court of Common Pleas at Lancaster shall be tested in the name of 

the chief justice of that court, or in case of a vacancy of such office, in the 
name of one of the oiher judges thereof; and that eyery writ <^ Venire 
feuAxs juratoret, issued out of the same court, shall bear date on the day 
next preceding the first commission day of each assizes, unless such com- 
mission day shall be on a Monday, and then on the Saturday preceding ; 
and that every writ of Habeas corpora juratonan shall bear date on the 
day of the return of the Venire faciae Juratores; and that all other writs* 
except writs of Exigent and Proclamation, shall respectively bear date on 
the day on which the same shall be issued ; and that all writs ci Execution 
may, if the party suing out the same shall think fit, be made returnable 
immediatelv after the execution thereof. 

Powerto adopt XXXIV. — And be it further enacted, that whenever by any act of 
made fur the Pailiament, or by or under the authority of any act of Parliament, or by 

atlvlitmiiutci* "^ "^^ °' **'***' ^*"^ °^ ^^ Majesty's superior Courts at WettmiHster, 
or of any of the judges of the same, any rules, orders, or regulations diall 
be made for the purpose of framing, regulating, or amending the proceed- 
ings, practice, or pleadings of any of the said superior Courts at West' 
minster, it shall be lawful for the Judges of the said Court of Common 
Pleas at Lancaster, or any two of them, by rule or order to be made in 
that behalf, to adop^ mutatis mutandis, all or any of such rules, orders, or 
regulations, or any part or parts thereof as to tiie said last mentioned 
judges shall seem fit. 

^ . . XXXV. — And be it further enacted, that the costs to be from time to 

i.0Bts or pre* 

paring plead- time allowed for preparing pleadings in actions in the said Court of Com- 
mon Pleas at Lancaster,sha]l be the same as shall be allowed for preparing 
pleadings of a like description in actions in the superior Courts at fVest- 
minster. 

XXX VI .—And be it further enacted, that this act shall commence and 
mentor Act' take effect on the first day of September, one thousand eight hundred and 
thirty-four. 

Act may be XXXVII. — And be it further enacted, that this act may be amended, 

altered this altered, or repealed during the present session of Parliament. 
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RULES 

OF THE COURT OF COMiMON PLEAS 

AT LANCASTER, 

» 

FROM THE BEGINNING OF THE PRESENT REIGN. 

RULES OF AUGUST ASSIZES, 2 W. IV. 

1. — It is ordered by the Court, that in all personal actions now depending. Notice of de- 

daration. 
or hereafter to be depending in this court, the Plaintiff's attorney shall, on 

filing the declaration, in case the Defendant or Defendants shall have filed 
special bail or entered a common appearance, give notice of such declara- 
tion to the Defendant's attorney or agent ; and, in case such declaration 
shall be filed de bene esse, or if an appearance shall be entered for such 
Defendant or Defendants according to the statute, shall give notice of such 
declaration to the Defendant or Defendants by delivering a notice of such 
declaration to the Defendant or Defendants, or leaving the same at the 
last or most usual place of his, her, or their abode ; and every such notice 
shall contain the christian and surnames of all the paities to ihe suit, the 
nature of the action, and the time limited for such Defendant or Defendants 
to plead thereto ; and in case the Defendant or Defendants shall be in 
gaol at the time of filing declaration, a copy thereof, together with such 
notice as aforesaid, shall be delivered to each Defendant, or to the gaoler 
or turnkey, aa heretofore. 

2. — And it is further ordered, that the time allowed to the Defendant or Time for plead- 

iiiif* 
Defendants to plead to every such action, shall \^ eight days (exclusive) : 

but that the Defendant or Defendants may obtain a rule for eight days 
fiirther time to plead from the expiration of the first eight days, under- 
taking to go to trial at the following assizes ; and in case such Defendant 
or Defendants (after such notice as aforesaid, given) do not plead within 
the time first mentioned, or such enlarged time as aforesaid, the Plaintiff 
or Plaintiffs may sign judgment. 

3. — And it is further ordered, that all pleas in abatement and demurrers pieas in abate- 

shall be filed before or immediately upon the expiration of such notice to °'®"' and de- 

•' * * murrers, time 

plead as aforesaid, and if filed at any time afterwards, the Plaintiff may for iiins. 
sign judgment as for want of plea. 

2 f 
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Notice of In- 4. — And it is AirtlieT ordered, that in future the notice of executing a writ 
^l^vy. q£ inquif y Qf damages Bball in all cases be four days (exdusive), sudi 

notice to be giren in manner hereinbefore mentioned respecting notices of 

declaration. 

Appointment, h. — And it is further ordered, that from and after the piesent assizes, on 
tury. every appointment to be made by the Prothonotary of this Court, or his 

deputy, the party on whom the same shall be served, shall attend such 
appointment, without waiting for a second, or in default thereof, the Pro- 
thonotary, or his deputy, shall be at liberty to proceed exparie on the 
first i^pointment. 

Appearance or 6, — And it is further ordered, that every appearance or bail to any writ 
ball lu causes -» ^ rr j 

leoioved. of Certiorari, Pone loqitelam, Recordari facias loquelam, or Accedas ad 

curiam, to be issued after the first day of the present assizes, shall be 

entered or filed respectively, within eight days next after the day on which 

such writs shall be made returnable, or in default thereof that a writ of 

Procedendo may issue, to remand the cause. 

Error to this 7. — And it is further ordered, that the Plaintiff or Plaintiffs in every 

Court, pro- ^^j^^ £ g^jor hereafter to be issued and returnable into this court, ehalL 
ceedtDg in. •» "» 

within eight days (exclusive) after the return thereof, file such writ, and 
assign the errors formally in writing, and give notice thereof^ to the 
Defendant or Defendants, his or their attorney, or agent ; and upon the 
filing of every assignment of errors, the Plaintiff or Plaintiffs may issue a 
writ of Scire facias ad audiendum errores, returnable on the next monthly 
return, and proceed in the suit according to the present practice of thia 
Court< 

F«Iie jodg- B. — And it is further ordered, that the Plaintiff or Plaintiffs in every 

ine*iii.**"**^* ' ^* ^^ ^^^ judgment hereafter to be issued, shall, within eight days 
(exclusive) after the return thereof, file such writ, and assign the errora 
formally in writing, and give notice thereof to the Defendant or Defendants, 
his or their attorney, or agent, or in default thereof a writ of Execution of 
judgment may issue, to remand the cause. 

Particalari of g^ — And it is further ordered, that when a declaration shall contain 
<ieniaud to be . « . . , i «. 

delivered with counts in indebitatus assumpsit, or debt on simple contract, the Plaintiff 

cUr^ioii. ^' '^^ deliver with the notice thereof, full particulars of his demand under 

those counts, when such iiarticulars can be comprised within three folios; 

but if the same cannot be comprised within three folios, he shall deliver 

such a statement of the nature of his claim, and the amount of the sum or 

balance which he claims to be due, as may be comprised within that num- 
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ber of folios. And, to secure tlie delivery of particulars in all such cases, 
it is further ordered, that if any notice of declaration shall be delivered 
without such particulars, or such statement as aforesaid, and a judge shall 
afterwards order a delivery of particulars, the Plaintiff shall not be allowed 
any costs in respect of any rule, summons, or order, obtained for the 
delivery of such particulars, or of the particulars he may afterwards deliver. 

10. — And it is further ordered, that there shall be subjoined or annexed Notice of 8«(- 
to every notice of set-off (a), (and which notice shall be in the form 
annexed, with such alterations as circumstances may require) a full parti^ 
cular of such set-off, if the same can be comprised within three folios ; but 
if the same cannot be comprised within three folios, the Defendant or 
Defendants shall deliver surh a statement of the nature of his set-off as 
may be comprised within that number of folios. 

11. — And it is further ordered, that when any Defendant or Defendants Particalars of 

shall plead a set-off, he or they shall, with the notice of such plea, deliver J?«t-«fftobe<l€- 
. t^ i . livered with no. 

a full particular of such set-off, when the particulars can be comprised tice of plea. 

within three folios ; but if the same cannot be comprised within three 

folios, the Defendant or Defendants shall deliver such a statement of his 

or their set-off as may be comprised within that number of folios. And, 

in order to secure the delivery of the particulars of set-off, it is ordered by 

the Court, that if any notice of plea of set-off, or notice of set-off shall be 

given without such particulars or statement as aforesaid, the Defendant 

flhall be precluded from giving any evidence of his set-off. 

12. — And it is further ordered, that a copy of the particulars of demand, Annexing par- 
and also of the particulars (if any) of the Defendant's set-off, shall be Jjjji"* *** '*" 
annexed by the Plaintiff's attorney to every record at the time the cause 
is entered for trial. 

13. — Whereas declarations in actions upon bills of exchange, promis- 

, ^, ,,,,., Formi of de* 

sory notes, and the counts usually called the common counts, occasion clarationi. 

unnecessary expense to parties, by reason of their length, and the same may 

be drawn in a more concise form. Now, for the prevention of such 

expense, it is ordered by the Court, that if any declaration in assumpsit, to 

be filed after the first day of October next, being for any of the demands 

mentioned in the schedule of forms and directions annexed to this order(&), 



(a) As Set-off is now pleaded^ notice thereof is not given, and this rale has 
consequently become inoperative. 

(6) Tlicse forms being precisely similar to those prescribed for the Courts at 
Westminster, it is deemed auneressary to give them here. 
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or demands of a like nature, shall exceed in length, snch of the said 
lomis, set forth or directed in the said schedule, as may be i^splicable to the 
case ; or if any declaration in debt, to be so filed or deliyered for similar 
causes of action, and for which the action of assumpsit would lie, shall 
exceed such length, no costs of the excess shall be allowed to the Plaintiff, 
if he succeeds in the cause, and such costs of the excess as have been 
incurred by the Defendant shall be taxed and allowed to the Defendant, 
and be deducted from the costs allowed to the Plaintiff. And it is further 
ordered, that on the taxation of costs as between attorney and client, no 
costs shall be allowed to the attorney in respect of any such excess of 
length, and in ease any costs shall be payable by the Plaintiff to the 
Defendant on account of such excess, the amount thereof shall be deducted 
from the amount of the attorney's bill. 
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Warrant to 1. — It is ordered by the Court, that warrants of attorney to prosecute 

prosecnte or , ^ 

defend, entry, O' ae»'i' 
of on the roll, ^^yi ^^y 



defend, entry, or defend shall not be entered on distinct rolls, but on the top ot the issue 



Admisnion of 2.— And it is further ordered, that a special admission of Prochein amy, 
prochein amy. g, guardian, to prosecute or defend for an infisuit, shall not be deemed an 

authority to prosecute or defend in any but the particular action or actions 

specified. 

Addition of de> 3.— -And it is further ordered, that the addition of erery person ™»lnng 

Sated iiTaifi- ^'^ affidavit shall be inserted therein. 

davit. 

Affid vita not ^' — "^*^ ^* ^ further ordered, that no affidavit shall be received or filed 

to be sworn if it be sworn before the Plaintiff's attorney, whether he be or be not die 
attorney on record; and that an affidavit sworn before an attorney's derk 
shall not be received, in cases where it would net be receivable if sworn 
before the attorney himself; but this rule shall not extend to affidavits to 
hold to bail. 

Second arrest ^* — ^^ ^^ ^ further ordered, that after nonpros, nonsuit, or discontinue 
ance, the Defendant shall not be arrested a second time, wi&out the order 
of one of the judges of this court. 

(c) By rale 4, of the Courts at Westminster of Hil. T. 4 W. IV., (which roles 
are applicable to all Courts of Common lave), it fg ordered that "noentiy shall be 
made en record of any warrants of attorney to sue or defend." 
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6. — And it is further ordered, tliat affidavits to liold to bail, for money Affidavits to 
paid to the use of the Defendant, or for work and labour done, shall not ^^*'* '^n *^ 
be deemed sufficient unless they state the money to have been paid, or the cases* 
work and labour to have been done, at the request of the Defendant. 



7. — And it is further ordered, that when bail to the SheriflP become bail Bail, exception 
to the action, the Plaintiff may except to them, though he has taken an ^^j^i ^f bail 
assignment of the bail bond. bond. 



8. — And it is further ordered, that to all bailable writs of Capias ad Bail* when to 

re^'ondendum hereafter to be issued and made returnable at an assiikes, ^^itg re'tarn- 

ihe Defendant or Defendants shall file special bail within eight days next ^.b'<^ ^^ ^^^ ^' 

sizes. 

after the return thereof, otherwise the Plaintiff may be at liberty to pro- 
ceed against the Sheriff, or on the bail bond, according to the practice of 
the coturt (e2) 

9. — And it is further ordered, that notice of more bail than two shall be Notice of baiU 
deemed irregular, unless by order of this court or one of the judges thereof. 

10. — And it is further ordered, that affidavits of justification shall be Affidavit of J as. 
deemed insufficient, unless they state that each person justifying is worth }j,^gta"e."' ^ * 
the amount required by the practice of the court, over and above what 
will pay his juSt debts, and over and above every other sum for which he 
is then bail (e), 

11.— And it is further ordered, that bail, though rejected, shall be Rejected bail 

. . . may render tne 

allowed to render the principal without entering into a fresh recognizance, principal. 

12.— And it is further ordered, that the recognizance of bail shall in all Tleco?nizance 

° . of bail, amotmt 

cases be taken in double the sum sworn to by the affidavit of debt, except of. 
where the sum amounts to £1000. or upwards, and then in £1000. beyond 
the sum sworn to. 

13. — And it is further ordered, that bail shall only be liable to the sum Bail, extent of 
,,_.-.._, -, _. 1. . liabilty. 

sworn to by the affidavit of debt, and the costs of suit, not exceeding in 

the whole the amount of their recognizance. 



O' 



14. — And it is further ordered, that a Plaintiff shall not be at liberty to Bail bond, pro- 
proceed on the bail bond pending a rule to bring in the body of the ^^ 
Defendant. 



(d) This mie is rendered nngatory by the alteration of the form of process, in 
parsuance of 4 & 5 W. IV., c. 62. 

(e) See forther as to the affidavit of Justification, rule Oof Mar. Ass. 5 W. 4. . , 
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Becogniunce ^ — And it ie further ordered, tliat a recognizance of bail in error abafi 
amoant uft"^^'^' ^ taken in doable the sum recovered, except in case of a penalty, and in 
case of a penalty in double die sum really due, and double the Gosta. 

like, in EjecU 16.— And it is further ordered, that in ejectment, the recc^^nizance of 
bail in error diall be taken in double the yearly value and double the coflta. 



ment 



Bail bond 17. — And it is further ordered, that in all cases where the bail bond 

aecority. shaHl be directed to stand as a security, the Plaintiff shall be at liberty to 

sign judgment upon it, and that if the Plaintiff succeeds in the original 
action, he shaU be allowed the costs of proceeding upon the bail bond as 
part of the costs of the cause, but without prejudice to Ms right to recover 
the same, if necessary, under the judgment upon the bail bend. 

Ball bond 18.-~And it is further ordered, that proceedings on the bail bond may be 

suying pio- stayed on payment of costs in one action, unless suffident reason be shewn 
ceedings on. . . 

for proceeding in more. 

Describing de- 19.— And it is further ordered, that where the Defendant is described 
initiah Sci ^ ^® process or affidavit to hold to bail by initials, or by a wrong name, 
or without a christian name, the Defendant shall not be discharged out of 
custody, or the bail bond delivered ap to be cancelled, if on a summons, 
or a rule to shew cause for that purpose, it shall appeu to the courts or to 
the judge before whom cause is shewn, that due diligence has been used to 
obtain knowledge of the proper name. 

Irreealarity 20.— And it is farther ordered, that tto appticaiion to set aside process 

when to apply or proceediniEs for irreirularity shall be allowed, unless made within a 

to set aside pro* *^ ^ . i-t 

ceedlDgs for. reasonable time, nor if the party applymg has taken a fresh step alter 

knowledge of the irregularity. 

21. — And it is further ordered, that a Plaintiff shall be deemed out of 
Plaintiff ont of 
court, when, court, unless he ded«re within one year after the process is returnable. 

' Wai in 1 a ^^' — ^^^ ^^ ^ further ordered, that the Defendant shall not be at liberty 
to waive his plea without leave of the court, or one of the judges dlere<tf. 

Particnlars of ^* — And it is further ordered, that a rule for particulars and order 

demand, when thereon may be obtained by a Defendant before appearance, and may be 
and how appli- 
ed for. made, if the judge think fit, without the production of any affidavit. 

Notice of dec ^ — ^^^ ^^ ^^ further ordered, that where the residence or last place of 

laration, affix- abode of a Defendant is unknown to the Plaintiff and lus attorney, notice 
Ing in protho- ' ' 

notary's office. 
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of dedarataon may be stack up in the Prothonotary's office, but not with- 
out preyioua leaire of the courts or one of the judges thereof. 

25. — And it is further ordered, that service of rules, and orders, and Rales &c., time 
notices, if made before nine at night, shall be deemed good ; but not if 
made after that hour. 

26. — Audit is further ordered, that it shall not be necessary to the Rnles,how8er- 

vccl« 
regular service of a rule, that the original rule shall be shewn, unless sight 

thereof be demanded, except in cases where a party may be attached tor 

not obeying such rule. ^ 

27.-^And it is further ordered, that on payment of money into Court Payinj; money 
the Defendant shaU undertake by the rule to pay the costs, and in case of ^'^ coart 
non-payment within two days, exclusive, after the taxation, to suffer the 
Plaintiff either to move for an attachment, on a proper demand and service 
of the rule, or to sign final judgment for nominal damages (y )* 

28.—- And it is further ordered, that if a new trial be granted without New tiial, costs 

any mention of costs in the rule, the costs of the first trial shall not ofjo'^er trial, 
'' ' when notal- 

be allowed to the successful party, though he succeed on the second. lowed. 

29. — And it is farther ordered, that a rule nisi for judgment as in case Judgment as in 
of nonsuit may be obtained on motion without previous notice, but in that Jo w obtained?' 
case it shall not operate as a stay of proceedings. 

30. — And it is further ordered, that no motion for judgment as in case Motion for, 
of nonsuit shall be allowed after a motion for costs for not proceeding to lowed, 
trial for the same default, but such costs may be moved for separately, (i>e.) 
without moving at all for judgment as in case of nonsuit, or after such ^^y^ 
motion is disposed of: or the Court on discharging a rule for judgment as 
in case of nonsuit, may order the Plaintiff to pay the costs of not proceed- 
ing to trial, but the payment of such costs shall not be made a condition 
of discharging the rule. 

31. — And it is further ordered, that no warrant of attorney to confess Warrant of at- 
judgment, or Cognovit actionemy given by any person in custody of the novit given by 
Sheriff or his officer, upon mesne process, shall be of any force, unless * P""**"*'* 
there be present some attorney on behalf of such person in custody, 
expressly named by him, and attending at his request, to inform him of 



(/) The practice of paying money into Coart has been altered since tbit rale 
was made, see ante pa. 250* 
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the nature and effect of sucli warrant or eogaorit, before tlie tame is 
executed, which attorney shall subscribe his name as a witness to the dae 
execution thureof, and declare himself to be attorney for the Defendant, 
and state that he subscribes aa such attorney. 



Co»i8 of connts 32. — And it is further ordered, that no costs shall be allowed on 
deducted' or ^0°) ^ ^ Plaintiff, upon any counts or issues upon which he has not suc- 
diMllo wed. ceeded, and the costs of all issues found for the Defendant shall be deducted 
from the Plaintiff's costs. 

Attorney's lien 33. — And it is further ordered, that no set-off of damages or costs 
iodiceri bv^'set- ^^^c®** parties shall be allowed to the prejudice of the attorney's lien for 
ofl uf damages costs in the particular suit against which the set-off is sought, provided 

nevertheless that interlocutory costs, in the same suit, awarded to the 

adverse party, may be deducted. 

Secaritv for 34. — And it is further ordered, that an application to compel the ^ain- 

be'apJuedfor. *^ *® 8^^® security for costs, must, in ordinary cases, be made before 
issue joined. 

Penal actions, 35. — And it is further ordered, that leave to compound a penal 
compoun mg. ^^j^j^ sYxbH not be given in cases where part of the penalty goes to the 

crown, unless notice shall have been given to the proper officer $ but in 

other cases it may. 

Court rolls in- ^* — -^°^ ^^ ^ further ordered, that an order upon the Lord of the 

spectiou of. Manor to allow the usual limited inspection of the court roUa, on the 

application 'of a copyhold tenant, may be absolute in the first instance, upon 

an affidavit that the copyhold tenant has applied for and been refused 

inspection. 

Paying money 37. — And it is further ordered, that where money is paid into court in 
severarcons!a- **^®'^ actions which are consolidated, and the Plaintiff without taxing 
lldated actions costs proceeds to trial on one and fails, he shall be entitled to costs on the 
others up to the time of paying money into court. 

Rale to discon- ^' — ^^ ^^ ^ further ordered, that every rule to discontinue an action 

tinae after plea after plea pleaded, shall contain an undertaking on the part of the Plaintiff 

to pay the costs, and a consent, that if they are not paid within four days 

afler taxation, the Defendant shall be at liberty to sign judgment of non^ 

pros. 

Sf™^*"*3^^'° ^' — ^^ ** " further ordered, that when any pleadings conclude to the 
by ' country, it shall not be necessary to have them signed by counsel. 
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40.— -And it is further ordered, that where a pauper omits to proceed to Proper's liabll. 
trialj pursuant to notice or an undertaking, he may he called upon hy a the day. 
rule to shew cause why he should not pay costs, though he has not been 
dispaupered. 

41. — And it is further ordered, that a writ of Error shall be deemed a Writ of Error, 
Supersedeofif from the time of the allowance. Superse^eM. * 

42 — And it is further ordered, that to entitle bail to a stay of proceed- "*^*' staying 

^ ^ •' * proceedings, 

ings pending a writ of Error, the application must be made before the time pending error, 
to surrender is out. 



Indorsement of 
costs 



43. — And it is further ordered, that upon every bailable process and ^^k? "g? 
warrant, and upon the copy of every process served for the payment of on procees. 
any debt, the amount of the debt shall be stated, and the amount of what 
the Plaintiffs attorney claims for the costs of such process, arrest, or 
copy and service, mileage and attendance to receive debt and costs, and 
that upon payment thereof within four days after the arrest or service, to 
the Plaintiff or his attorney, further proceedings wUl be stayed. 

The Indorsement shall he written or printed in the foUomng form : — 
The Plaintiff claims £ for debt and £ {g) for writ, arrest, 

and attendance to receive debt and costs [or £ (jg) for writ, copy and 

service, and attendance to receive debt and costs,] together with £ 
for Chancellor's fine {h ), and mileage or agency, (if any) being in the 
whole £ for costs. And if the above amounts of debt and costs be 

paid to the Plaintiff or his attorney, within four days from the arrest, or 
service hereof further proceedings will be stayed. , 



44. — And it is further ordered, that a copy of the warrant and notice Copy, warrant, 

&c., 
liver( 
rest. 



shall be given to the Defendant, at the time of the arrest. livered on ar*' 



} These rules fix the amount of costs to be allowed for process — ^bail- 
able and serviceable— but this has been altered by a subsequent rule 

47. — And it is further ordered, that notwithstanding a Defendant may Taxing costs of 
have paid the amount of costs claimed by the Plaintiff's attorney, in pur- t"^®^'*^ 
suance of the two last rules, he may at any time, within a month afterwards, 
obtain a rule from the Prothonotary of this Court or his deputy, calling 

ig) The sum to be indorsed, is regulated by rale 2 of Mar. Ass. 5 W. lY., 
see post. 
(A) The Chancellor's fine is now abolished. 
\i) See rule 2 of Mar. Assizes, W. lY., and sec ante pa. 324* 
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npon the Plaintiff's attorney to deliver to the Defendant a signed hiB of 
his costs, which the Defendant maj aflter^vards have taxed on depcmidng 
with the said Prothonotary or his deputy, the sum of seven shillings; and 
if one-sixth he deducted from the amount charged for [Chancellor's fine 
(j),] mileage or agency, the Plaintiff's attorney shall pay the costs of the 
application ; but if less than one-sixth shall be disallowed, the costs of 
the application shall be in the discretion oi the said Prodionotary, or his 
deputy. 

The like. 48. — And it is further ordered, that if any overcharge be made by the 

Plaintiff's attorney, in the amount charged for writ, arrest, or service and 
copy, and attendance to receive debt and costs, the Plaintiff's attorney 
shall pay the costs of the application. 

SheriflfB oflBcer 49.— And it is further ordered, that if any Sheriff's officer shall, under 
making over- any pretence whatever, take from a Defendant on the execution of any 
bailable process, a larger sum than is allowed by this Court, the Sheiiff 
shall, by an order of this Court, or one oi the judges thereof, be compelled 
to refund to the Defendant the amount of any such overcharge, together 
with the costs of any application that may be made for that purpose, pro- 
vided such application be made during the time such Sheriff remains in 
office, or within a month afterwards. 

Bail Bond, or 50. — And it is further ordered, that upon staying proceedings either 

Attachment . , 01 •«• !• , . . . 

against tlieShe- upon an attachment against the Sheriff for not bringing in the body, or 

stand* as Kca- "P**"* ^^® ^^^ bond, on perfecting bail, the attachment or bail bond shall 

rity. stand as a security, if the Plaintiff shall have declared de bene esse, and 

shall have been prevented, for wajit of special bail being perfected in due 

time, from entering his cause for trial, at the assizes next after the return 

of the writ. 

. 51. Audit is further ordered, that the expense of a witness called only 

witnesses prov- to prove the copy of any judgment, writ, or other public document, shall 
wlien not ai. ' not be allowed in costd, unless the party calling him, shall, within a reason- 
lowed, ^j^jg ^•jQg before the trial, have required the adverse party, by notice in 
writing, and production of such copy, to admit such copy, and unless such 
adverse party shall have refused or neglected to make such admission (k). 

Th like ^^' — ^^ ^^ ^ further ordered, that the expense of a witness called only 

to prove the hand-writing to, or the execution of, any written instrument 



(J) See note (h) on last page. 

(k) This rule has been altered by rale 4 of March assises* 4 W. lY. see post. 
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Stated upon the pleadings, shall not be allowed, unless the adyerse party 
shall, upon siunmons before one of the judges of this Court, a reasonable 
time before the trial (such summons stating therein the name, description, 
and place of abode of the intended witness), have neglected or refused to 
admit such hand- writing or execution, or unless the judge upon attendance 
before him, shall indorse upon such summons, that he does not think it 
reasonable to require such admission (I). 

53. — And it is further ordered, that in all actions of ejectment by land- Ejectment by 
lord against tenant, hereafter to be commenced in this Court by declara- against tenant, 
Han, between the August and March assizes, if the declaration be filed, tion niav*be™' 
and a copy thereof, with the usual notice, served, upon the tenant or tenants filed, 
in possession of the lands or premises in question, on or before the third 
day of February, the Defendant or Defendants shall, at the following rule 
day, enter his or their appearance (m). 



54. — And it is further ordered, that in all actions of ejectment by decla- Ejectment by 

n. 
ap- 



rtUion, if the tenant or tenants, or such other person or persons as shall time^for^"' 



by this Court be suffered or permitted to be made Defendant or Defend- pearing 
ants, (in the room or stead of the casual ejector), either with or without 
such tenant or tenants, do not appear at the rule day next after such ser- 
vice, and enter into the usual and common consent rule, judgment by 
de&ult may be immediately entered by order of one of the judges of this 
Court, to be made upon the usual affidavit of service (m) 

55. — And it is further ordered, that in all actions of ejectment hereafter Ejectment by 
to be commenced by writ of Pone, if the tenant or tenants in possession ■'''*'*^» **™^ ^^^ 
of the premises in question, or such other person or persons as shall by 
this court be suffered or permitted to be made Defendant or Defendants (in 
the room or stead of the casual ejector) either with or without such tenant 
or tenants, do not appear within eight days exclusive next after the return 
of the writ, and enter into the usual and common consent rule, judgpnent 
by default may -be immediately entered by order of one of the judges of 
this Court, to be made upon the usual affidavit of service. 

56. — And it is further ordered, that the time for pleading in every action Ejectment, 
of ejectment hereafter to be commenced in this Court shall be three (n) j*™* o*" P e* 
days exclusive ; and in case the Defendant or Defendants do not plead 
within such time, the Plaintiff may sign judgment. 

(l) See the last note. 

(ffO The 12 & 13 rules of March Assizes 5 W. IV. have virtnally repealed 
the above. 

(») The time for pleading in Ejectment is now eight days,excla8ive, see rale 
13 of March Assises 5 W. 4. 
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57 •—And it is furiher ordered, that the Protlionotary of this Court or 
Ilia deputy, shall have power to grant a rule absolute in the first instance, 



Kiile to tax 
costs* as be- 
tween attorney . - , . , i • ,. 
and client, to tax any bill of cost delirered by an attorney to his dient, upon the usual 

bv Prolhono- undertaking, provided an application be made for su<Al rule, within twenty- 



by Prothono- 
tary. 



eight days after the delivery of the bill. 



Scire facias to 58.— -And it is further ordered, lliat in future it shall not be necessary 

xnetit^Dro-^ '' ^ *"® ^^^ more than one writ of Scire facias for the purpose of reviving 

oeedlng on. g^y judgment, but that such writ shall be personally served ; and in case 

an appearance be not entered at the return thereof, or within eight days 

next after, the Plaintiff may, upon an affidavit of service of the writ, and of 

the amount due, be at liberty to sign judgment and issue an execution (o). 



Scire facias, 
quashing. 



Allowance for 
attoiney'sat- 
tendADce in 
ceriaia cases. 



The lilie. 



59.— And it is further ordered, that a Plaintiff ahall not bo allowed to 
quash his own writ of Scire facias, after a Defendant has appeared, except 
on payment of costs. 

60. — And it is further ordered, that in all actions of assumpsit; or debt 
on simple contract, hereafter to be entered for trial in this Court (whether 
sttch action be depending in this Court or be so entered by mriue of a 
writ of Mittimus from any other court), when the debt or damages 
recovered shall not exceed £20 the Plaintiff's attorney, on the taxation of 
costs between party and party, shall not be allowed more than four guineas 
for his attendance to conduct the trial ; nor shall any more be allowed him 
for such attendance as between attorney and client, unless he attend at the 
express request, in writing, of his client. 

61. — And it is further ordered, that no more than four guineas shall be 
allowed to an attorney, for attending to conduct the trial of an undefended 
cause, whatever the amount of damages recovered may be, if the Defend- 
ant's attorney shall two days (exclusive) previous to the first day of the 
assizes give notice to the Plaintiff's attorney, or to hb agent, of his inten- 
tion not to defend. 



Affidavit on is- 62. — And it is further ordered, that after judgment by default in an 
afteMudement *^*^**° **^ ^®^* on simple contract, the Plaintiff shall, on issuing execution, 

by default, in cause to be filed with the Prothonotary of this Court or his deputy, an 
debt on simple «.,.-, , -.. - ,. -.«.-•.,., 

contract. affidavit of the amount due at the time of making such affidavit which 

amount shall be indorsed upon the writ of Execution, and which affidavit 

shall be sworn within a week from the issuing of such execution. 



(o) This role has been altered by rule 20 of March Assiaes S W. 4, aee post 
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63.— And it is further ordered, that in all actions of debt on simple Costs of d«- 
oontract, and assumpsit, after judgment by default, the Prothonotary of ?„d'^mentVy ' 

this Court, or his deputy, shall, on the taxation of costs, allow only for such deiauit, in cer- 

. lain cases, 

part of the declaration as he shall think necessary. 

64. — And it is further ordered, that a rule of this Court made at the General rale of 

Lent assizes. 1 
Lent assizes, 1 Geo. II. as to entering appearances for Defendants, on Geo. 2, repeal- 
writs returnable at an assizes, and giving notice of inquiry, be rescinded. ^ * 

65. — And it is further ordered, that in all cases in which any particular Compaiation 
number of days not expressed to be clear days, is prescribed by the rules ^^ ^^^^* 
or practice of this Court, the same shall be reckoned exclusively of the 
first day, and inclusively of the last day, unless the last day shall happen 
to fall on a Sunday, Christmas-day, Good Friday, or a day appointed for 
a public fast or thanksgiving, iu which case the time shall be reckoned 
exclusively of that day also. 

66. — And it is further ordered, that these rules shall take effect on the 
first day of May next. 



RULES OF MARCH ASSIZES, 4 W. IV. 



1. — It is ordered by the Court, that m the margin of every demurrer, Sfafement in the 

-,.,,, J margin of de- 

before it is signed by counsel, some matter of law intended to be argued mnrrer of mai- 

shall be stated, and if any demurrer shall be filed, without such statement, Ifrgaed!*^ *^ ^ 

or with a frivolous statement, it may be set aside as irregular, by the 

Court, or a judge, and leave may be given to sign judgment as for 

want of a plea ; provided that the party demurring may, at the time of 

the argument, insist upon any further matters of law, of which notice shall 

have been given to the Court, or one of the judges thereof, in the usual way. 

2.— And it is also ordered by the Court, that to a joinder in demurrer. Joinder in de- 

j . mnrrer, not to 

no signature of counsel shall be necessary, nor any fee allowed in respect be signed by 

^, . Connsel. 

thereof. 

3.— And it is also ordered by the Court, that where a Defendant shall P'ea <>' Jo''?- 

^ . , ment recovered, 

plead a plea of judgment recovered in another court, he shall, in the margin Statement in 
of such plea, state the date of such judgment, and if such judgment shall ' ® "^"^^ 
be in a' Court of Record, the number of the roll on which such proceedings 
are entered, if any ; and in default of his so doing, the Plaintiff shall be 

2g 
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at liberty to ngn judgment as for want of a plea ; and in case the sanw be 
fdsely stated by the Defendant, the Plaintiff, on producing a certificate 
from the proper officer, or person having the custody of the records or 
proceedings of the Court, where such judgment is alleged to have been 
recovered, that there is no such record or entry of a judgment as therein 
stated, shall be at liberty to sign judgment, as for want of a plea, by leave 
of the Court, or one of the judges thereof. 

AdmisBien of 4. — And it is also ordered by the Court, that either party after plea 
pleaded and a reasonable time before trial, may give notice to the other 
party or his agent, in the form hereto annexed (a), or to the like effect, of 
his intention to adduce in evidence, certain written or printed documents, 
and unless the adverse party shall consent, by indorsement on such notice, 
within forty-eight hours, to make the admission specified, the party 
requiring such admission may call on the party required, by summons, to 
shew cause before a judge, why he should not consent to such admission ; 
or in case of refusal, be subject to pay the costs of proof : and unless the 
party required shall expressly consent to make such admission, the judge 
shall, if he think the application reasonable, make an order that the costs 
of proving any document, specified in the notice, which shall be proved at 
the trial to the satis&ction of the judge, or other presiding officer, certified 
by his indorsement thereon, shall be paid by the party so required, whatever 
may be the result of the cause. Provided, that if the judge shall think 
the application unreasonable, he shall indorse the summons accordingly. 
Provided also, that the judge may give such time for inquiry or exe- 
amination of the documents, intended to be offered in evidence, and give 
such directions for inspection and examination, and impose such terms 
upon the party requiring the admission, as he shall think fit. If the party 
required shall consent to the admission, the judge shall order the same to 
be made. No costs of proving any written or printed document shall be 
allowed to any party, who shall have adduced the same in evidence, on any 
trial, unless he shall have given such notice as aforesaid, and the adverse 
party shall have refused or neglected to make such admission, or the judge 
shall have indorsed upon the summons, that he does not think it reasonable 
to require it. A judge may make such order as he may think fit, res- 
pecting the costs of the application, and the costs of the production and 
inspection, and in the absence of a special order, the same shall be costs 
in the cause. 



(a) See form of notice ante pa 192-3. 
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5. — And it is also ordered by the Court, that notwithstanding the rule ig^Qiog czeca- 

made at September aaakes, 2- Geo. IV., writs of execution may be issued Uons daring tke 

. . ... Assisti. 

at any time during the assizes, in actions depending in this Cteurt, and 

entered lor trial, if the judge before whom such actions may be tried shall 

so direct. 



BULES OF MABCH ASSIZES, 5 W. IV. 

1.— It is ordered by the Court, that all the rules of this Court, in force Extension of 
at the time of passing the Act 4 & 5 W. IV., c. 62, respecting the pro- JroSSdi^gfun- 
ceedings in actions commenced by writs of Capias ad respondendum, and der 4 & 5, W. 
not hereby altered, shall be applicable to proceedings in actions hereafter 
to be commenced by writs of SummofiSf Capias, and Detainer, and that 
in all such last-mentioned actions, the Prothonotary of this Court, or his 
deputy, shall have power to issue all such rules, as he was at the time of 
passing the said act, empowered to issue, in actions commenced by writs of 
Capias ad respondendum, or rules to the like e£fect, muteitis mutandis, 

2. — And it is further ordered, that the rule of March assizes, 2 W. IV. Debt and cubU 
requiring the amount of debt and costs to be indorsed upon process, shall JP oJoccm "^ 
be applicable to writs of Summons, Capias, and Detainer, issued under 
the authority of the said act, and to the copy of each such writ ; but the 
sum to be indorsed for costs of each such writ shall be as under (a), exclu- 
sive of mileage or agency. 

3. — And it is further ordered, that if the Plaintiff or his attorney, shall Effect of omis- 
omit to insert in, or indorse on any writ or copy thereof, any of the mat- ^]^^ ^rii, or to 
ters required by the said act, to be by him inserted therein, or indorsed ! J****"*'.t^***^° 
thereon, such writ or copy thereof shall not on that account be held void, quired, 
but may be set aside as irr^ular, upon application to be made to this 
Court, or one of the judges thereof. 

4.— And it is further ordered, that if any attorney shall, as required by staying pro- 

tbe said act, declare that any writ of Summons, or writ of Capias, upon cce^lng« when 

writ issQefi 
which his name is indorsed, was not issued by him, or with his authority withe at Attor- 

or privity, all proceedings on the same shall be stayed, imtil further order. ^ 



(6) Sec tba eotti as fixed by this rale ante pa. 834. 
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Joinipc »eve- 6»— And it is further ordered, that every writ of Summoiis, Ctqtiat, 

ral deicndanto and Detainer, shall contain the names of all the Defendants, if more than 

io one writ. 

one in the action, and shall not contain the name or names of any Defend- 
ant or Defendant8<in more actions than one. 

Infloning set- 6. — And it is further ordered, that the person serving a writ of Somnums 
SuiomoDs. shall, within three days after such service, indorse on such writ, the day of 

the week and month of such service, otherwise the Plaintiff shall not be at 
liberty to enter an appearance for the Defendant, according to the statute ; 
and every affidavit upon which such an appearance shall be entered, shall 
mention the day on which such indorsement was made. 

- . , T.-*— And it is fiirther ordered, that the Sheriff or other officer or person 

Innorting ex- ^ '^ 

ecaiion nn writ to whom any writ of Capitis shall be directed, or who shall hive the exe- 
^^ * cution and return thereof, shall within six days after the execution thereof 
whether by service or arrest, indorse on such writ the true day of the exe- 
cution thereof ; and in default thereof shall be liable in a summary way, to 
make such compensation for any damage which may result horn lus neglect, 
as this Court or one of the judges thereof shall direct. 

Derlarine de ^* — ^^'^ ^^ ^ further ordered, that upon all writs of Capias^ where the 
bene esse. Defendant shall not be in actual custody, the Plaintiff at the expiration of 

eight days after the execution of the writ, inclusive of the day of such 
execution, shall be at liberty to declare de bene esse in case spedal bail 
shall not have been perfected ; and if there shall be several Defendants 
and one or more of them shall have been served only, and not arrested, 
and the Defendant or Defendants so served, shall not have entered a com- 
mon appearance, the Plaintiff shall be at liberty to enter a common appear- 
ance for him or them, and declare against him or them in chief, and de 
bene esse against the Defendant or Defendants who shall hare been arrest- 
ed, and shall not have perfected special bail. 

Accompanying ^ — And it is further ordered, that If a notice of special bail shall be 

notice of bail accompanied by an affidavit of each of the bail, according to the form 

fidavit of justi- hereto subjoined (b), and if the Plaintiff afterwards except to such bail, 

he shall, if such bail are allowed, pay die costs of justification ; and if such 

bail are rejected, the Defendant shall pay the costs of opposition, unless 

this Court or a judge thereof shall otherwise order. 



(c) See form ante pa. 89'90. 
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10! — And it is further ordered, that in every action on a recoeniizance p^ <>ceediiigs on 

of bail, to be commenced by writ of Summons, such writ shall be indorsed recogniaarice of 

. . . . . balL 

with a memorandum statin* that the same is on a recognizance of bail, in a 

suit against C. D. the Defendant, or the Defendant first named in the pro- 
cess in the original action, and another or others (in case there are more 
than one) and proceedings thereon may be stayed on payment of costs of 
the writ and serYice thereof, and affidavit of such service, if made, in case 
the Defendant or Defendants in the original action for whom such bail 
shall have been given, shall be surrendered, and notice thereof shall be 
given within eight days induaive of, and next after the service or execu- 
tion of such writ against the bail. 

II. — And it is further ordered, that upon affidavit of the service of such Staying pro- 

' ceedings on re« 

writ and of such surrender having been made, and notice thereof given, as cogoizanre of 
in the last rule is mentioned, the said Prothonotary or his deputy, shall 
have power to issue a rule absolute to stay proceedings on the recogni- 
sance of bail, upon payment of such costs as aforesaid. 

12. — And it is further ordered, that declarations in Ejectment may be Ejectment, pro - 

' " ceedmg in. 

filed at any time, without reference to terms or rule days ; and that the 

time for pleading in every action of ejectment, shall be eight days exclu- 
sive : and that every such action shall stand for trial at the assizes next 
after issue joined, in case such issue be joined eight days (exclusive) pre- 
vious to such assizes, unless this Court or one of the judges thereof shall 
oUierwise order. 

13. — ^And it is further ordered, that in all actions of Ejectment hereafter Ejectment, 
to be commenced by declaration, if the tenant or tenants, or such other gainst casual 
person or persons, as shall, by this Court, be suffered or permitted to be ^J^^^^''* 
made Defendant or Defendants in the room or stead of the casual ejector, 
either with or without such tenant or tenants, do not appear within four- 
teen days next after service of the declaration upon the tenant or 
tenants in possession of the lands or premises in question, and enter into 
the usual and common consent rule, judgment by default may be immedi- 
ately entered, by order of one of the judges of this Court, to be made 
upon the usual affidavit of service. 

14. — And it is further ordered, that whenever an issue in fajcX, in any f , {?f Skiwa. 
personal action, shall be joined eight days (exclusive) before an assizes, 
the cause shall stand for trial at such assizes ; and if the cause be not tried 
at such assizes, the Plaintiff, or the Defendant if he brings it on by proviso, 
shall give eight days (exclusive) notice of trial, previous to any subsequent 
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Notice of trials assizes. Provided always, that where a term's notice of trial is necedfeary, 
by the practice of the Court of Common Pleas at Westminster, a foil foot 
weeks' notice of trial shall be given in this Conrt. 

Rule to plead 15. — ^And it is foriher ordered, that in fature, rules to plead several mat- 
WT ma en ^^^ ^^ ^ make several avowries or cognizances, shall be drawn up upon a 
judge's order, to be made upon a rule to shew cause to be granted by the 
said Prothonotary or his deputy, accompanied by a short abstract or state- 
ment of the intended pleas, avowries, or cogxuxaneeB ; provided, that no 
suck rule shall be made absolute, until leave to that effect shall haye been 
actually given, by one of the judges of this Court, testified by his mgnatore 
to tke order. Provided also, that no rule to shew cause, or judge's order, 
shall be necessary in the following cases, that is to say, where the plea of 
non assumpsit, or non detittet, or never was indebted, with or without a 
plea of tender as to part, a plea of the statute ol limitations, set-off^ bank- 
ruptcy of the Defendant, discharge under an insolvent act, plene cubminis- 
iravit, plene administravit prater, infancy, and coverture, or any two or 
more of such pleas, shall be pleaded together ; but in all such cases a rule 
shall be drawn up by the said Prothonotary or his deputy, upon tke pro- 
duction of the ingrossment of the pleas. 

16. — And it is further ordered, that the said Prothonotary or his deputy 
Role absolute . ... 

to amend plea, have power to issue rules a&«oZu^e, to amend pleas, by adding or substituting 

ST^tlw Protho- * P^®* ®^ payment, or further payment, of money into Court, or of set-o£^ 
notary, in eer. or both, the Defendant undertaking by such rule, to go to trial at the 



tarn cases. 



following assizes. 



_ , 17. — And it is further ordered; that the said Prothonotary or hu deputy 

Bale ni8i to . , . 

stay proceed, have power to issue a rule nisi to stay proceedings upon the assignment of 

^ml?° " ^ ^^ bond, the Defendant having filed special bail and having been sur- 
rendered in discharge thereof which rule shall, upon being duly served, 
operate as a stay of the Plaintiff's proceedings, from the time of such 
service, until this Court or one of the judges thereof shall otherwise order. 

Rnle nisi to 18* — And it is further ordered, that where due notice shall have been 

m^ts inay'be 8^^®° of a party's intention to adduce in evidence any written or printed 
granted by the documents, and no consent shall have been given to make the required 
admission, pursuant to the rule of March assizes, 4 W. IV., the said Pro- 
thonotary or his deputy shall and may grant a rule to shew cause before 
one of the judges of this court, why the opposite party skould not consent 
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to such admiision, or in case of refusal be subject to pay the costs of prov- 
ing the same documents. 

19.-2.And it is further ordered, that the said Prothonotary or his deputy g^rfke^o Jt '** 

shaU have power to irrant rules to shew cause why a party should be counts or pleaa, 
„ , ., , . \ 1 J- • .1- andforsecn- 

aliowed to strike out any counts, pleas, avowries, or other pleaomg, in tne rity for costs, 

course of a cause; and why any Plaintiff or Plaintiflfe should not give S*by**ti»e Pro- 
security for costs. thonotary. . 

20. — And it is further ordered, that in future it shall not be necessary, Scirefaeias to 
to sue out more than one writ of Scire facicu for the purpose of reviving meot, proceed- 
a judgment, but that a copy of the warrant granted by the Sheriff upon '^8* *"*• 
such writ shall be personally served ; and in case an appearance be not 
entered at the return of such writ, or within eight days next after, the 
Plaintiff may, upon an affidavit of such service, and of the amount due, 
be at liberty to sign judgment, and issue an execution ; provided always, 
tiiat judgment may be signed by leave of a judge, after a return of nihil 
to one Scirefaeias, 

21. — And it is further ordered, that in any action for any debt or Ra\e nisi, for 
demand in which the sum sought to be recovered and indorsed on the writ may be grant- 
of Summons shall not exceed twenty pounds, the Prothonotary or his fhonJtitfy "*' 
deputy upon having produced to him an affidavit that the sum sought to 
be recovered and indorsed on the writ of Summons does not exceed twenty 
pounds, that issue has been joined in such action, and that the trial is not 
likely to involve any difficult question either of law or fact, shall grant a 
rule to shew cause before one of the judges of this Court, why a writ of 
Irial should not issue directed to the Sheriff of Lancashire, or to any 
judge of any Court of Record for the recovery oi debts in the said county, 
pursuant to the statute 4 & 5 W. IV., c. 62, s. 20. 

22. — And it is further ordered, that eight days (exclusive) notice of Notice of trial 
trial of an issue before the Sheriff, or a Judge, as in the last rule mentioned sheriff &e. 
shall be given ; which notice shall specify the time and place of trial. 

23. — This rule prescribes the form of the writ of Trial before the Sheriff Form of writ 
or a Judge, in pursuance of the statute 4 & 5 W. IV., c. 62, s. 20 (d). ' 

s 

24.— And it is further ordered, that every declaration shall, in future, Intitaling de- 
be entitled of the day of the month and year on which it is filed. claiaUons. ^ 



(4) See form ante pa. 273. 
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Commmence- '^^ '*^® prescribes tlie forms of eommenchig deelaratioiw, which are 
nient of declar given in another place (e). 

Kale for a ^' — Whereas by statute 6 Geo. IV. c. 50, s. 23, a provision is made, 

^i^^- that where a rule shall be drawn up for a' view, the rule shall, if the Court 

or Judge granting the same think fit, require the person applying for the 
view, to deposit in the hands of the Under- Sheriff, a sum of money to be 
named in the rule, for payment of the expenses of the view. And where- 
as it is desirable that some general rule should be made upon this subject — 
It is therefore ordered, that upon every application for a view, there 
shall be an affidavit stating the place at which the view is to be made, and 
the distance thereof from the office of the Under- Sheriff ; that ^Jie ram to be 
deposited shall be ten pounds in case of a common jury, and sixteen pounds 
in case of a special jury, if such distance do not exceed five miles ; and 
fifteen pounds in case of a common jury, and twenty-one pounds in case of 
a special jury, if it be above fitve miles : and if such sum shall be more 
than sufficient to ]my the expenses of the view, the surplus shall forthwith 
be returned to the attorney of the party who obtained the view ; and if 
such sum shall not be sufficient to pay such expenses the deficiency shall 
forthwith be paid by such attorney to the Under- Sheriff. And it is further 
ordered, that the Under- Sheriff shall pay, and shall account for the money 
so deposited, according to the scale following (/*). 

The following Rule was promtdgated with those of March 

Assizes, 5 W, IF, 

Co8t» in ac- 26.— And it is further ordered, that in all actions of assumpsUf debt, or 
tions <*J /^*- covenant, where the sum recovered or paid into court and aosepted by the 
or coveoant. Plaintiff in satisfaction of his demand, or agreed to be paid on the settle- 
ment of the action, shall not exceed twenty pounds, without costs, the 
Plaintiff's costs shall be taxed in the Court of Common Pleas at Lancaster 
according to the reduced scale of costs in similar cases in the superior 
Courts at Westminster, as near as may be, according to the practice of the 
court. 



(e) See ante pa. 117. 

(/) See the scale ante pa. IM. 
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1. — It is ordered by the Court, tl^t the date of die issuing of the pro* Date of process 
cess shall be stated at the commencement of every declaration hereafte !he declaraUon* 
to be filed, according to the form mentioned in the schedule hereto 
annexed, mutatis mutandis (g). 

2.— And it is further ordered, that in cases of payment of money into pj^^ ^f pj,y. 

Court by a judge's prder, under 4 & 6 W. IV., c. 62, s. 23, such payment jneni of money 

^ ' ° , . *«>**> Court on- 

shall be pleaded, as near as may be, in the form following (h), dcr 4 & 5, VV. 

4, c. 62, 8. 2a. 

3. — And it is further ordered, that the Plaintiff, after the filing of a plea Replication to 
of payment of money into Court, shall be at libeity to reply to the same, f"^^**'*^** *"** 
by accepting the sum so paid into Court, in full satisfaction and discharge ceediugs. 
of the cause of action, in respect of which it has been paid in ; and he shall 
be at liberty, in that case, to tax his costs of suit, and in case oi non-pay- 
ment thereof, within forty-eight hours, to sign judgment for his costs of 
suit so taxed : or the Plaintiff may reply, ** that he has sustained damages 
to a greater amount than the said sum ;" and in the event of an issue 
thereon being found for the Defendant, the Defendant shall be entitled to 
judgment, and his costs of suit. 

(g") See the form ante pa« 1 17. 
(A) Sec ilie form ante pa. 260. 
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A 

ABATEMENT, 

time for pleading in, 123. 
verifying plea in, 127> 

plea of misnomer in, not allowed, 65, note 127. 
nonjoinder in, 127. 
restriction of, 296' 
declaration after, 117, note. 
ABODE, 

what is a sufficient description of 
in Process. 

Plaintiff's, 54, 56. 
Defendant's, 55. 
Attorney's, 56. 
in notice of bail, 94. 
ABSTRACT of plpadings on taking out a rule to plead Beveral matters, 128. 
ACCEDAS AD CURIAM, 

writ of, for removal to this Court, 242, 245, 246. 
teste and return of, 43, 242, 243. 
proceedings thereon, 242, and seq. 
ACTIONS, 

what this Court has exclusive, and what a concurrent jurisdiction over, 13. 
process for commencement of, 51. 
non-bailable, 52. 
bailable, 64 
when to be commenced to be in time for the assizes, 60. 
how nature of to be described in first process, 55. 
real, 13, 14. 
on bail bonds, 108. 

recognizance of Bail, 221. 
against'prisoners, 225. 
of ejectment, 205. 

replevin, 214. 
in the Courts at Westminsteri proceedings thereon in Counties Palatine^ 346, 
ADDITIONS, 

of deponents to be stated in affidavits, 65, 338 
bail to be stated in the notice oi bail, 94. 
ADMINISTRATORS.— See title Executors and administbatom. 
ADMISSION, 

of attorneys — see title Attorneys. 
documentary evidence — see title Documxntart Evidtnck 
ADVERSE CLAIMS.— See Interpleader Act, 1 86 2 W. IV . c 58 
AFFIDAVITS, ' 

commissioners for taking, 34. 
before whom to be sworn, 30, 34, 338. ^ 
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AFnDAVITS, 

intituling 
generally, 339. 

on staying proceedings on bail bond, 112. 
in proceedings by false judgment, 306, note, 
on entering judgment on a warrant of attorney, 19S. 
general requisites, to be attended to, in, 338, 339. 
on the admission of attorneys— see title Attokkets- 
to hold to bail. 

before whom sworn, 65. 
may be sworn before Plaintiff's attorney, 65. 
when sworn abroad, 65, 338. 

describing Defeudjuit by initials, or by a wrong name, or with- 
out a christian name, when good, 65. 
general requisites to be attended to in, 66. 
for money paid, or for work and labonr done, what necessary to 

be stated in, 66 . 

of service— 

of writ of Summons, 62, 80. 

form of, 80, note. 
Capias, 63. 

Declaration in ejectment, 207. 
Pone in ejectment, 213. 
declaration against a prisoner, 229. 

form of. Id. note, 
rules and summonses, 

form of, 314, note, 
subpoenas out of the jurisdiction of the conit, 160. 
relating to a JDistringaa — see title Distringas. 
to obtain a writ of Trial, 271. 

form 0^ 271> note* 
relating to bail — see title Bail. 
on applying for admission of documents, 155. 

form of, 155, note, 
of truth of pleas in abatement, 127. 
of increasea costs, 333 

form of, 333, note, 
on motion for Judgment as in case of nonsuit 279. 
form of, to obtain rule nisi, 279, note. 

to obtain rule absolute, after a peremptory undertakii^, 280 note, 
on motion for costs of the assizes, when necessary and when not^ 283, 

284. 

what to show, 284. 

for a Certiorari in order to render a defendant in a superior court, in dis- 
charge of bail, 289. 
form of, 289. note. 
t6 obtain execution from the Courts at Westminster, 345. 

form of, 345, note. 

after judgment by default, in debt, 178. 
AGENTS TO ATTORNEYS, 
their duties. &c., 33 

name of, must be indorsed on writ, 33, 56. 
service of rules and notices on, 33, 313. 
'attendance on rules by, 314, 315. 
ALIAS, ^ 

writ of— see title Sitmmoks and Capias. 
ALLOCATUR OF COSTS, 284, 335. 
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ALLOWANCE, 

ofbail, 95, 97. 
writ of Certiorari, for removal of causes to this court, 243. 

Error, 299. 
costs — see title Costs. 
AMENDMENT. 

of process, when allowed, 60. 
indorsement on process, on what terms allowed, 5^ 59, 60. 
declaration, 120. 

time for pleading, or answering after, 124* 
pleadings, 129. 

particuhrs of demand and set-off, 253, 255* 
on tlie trial, in cases of variance, 174, 274. 
APPEAL TO THIS COURT from the judgments of inferior courts within the 

county, 14, 303, 307. 
APPEARANCE, 

time and mode of entering, 77, 80. 
^ by defendant, or his attorney, 77, 78. 
by plaintiff, according to the statute, 79. 
alter a Distringas, 78, 85, 86, 87 

after one of several defendants has been served with Capias, 78, 79. 
after deposit of money with the Sheriff under statute 43 Geo. IIL c. 46» 

78. 
after payment of money into court, under statute 7 & 8 Geo. IV,, o. 71y 78. 
for in&nts, 79. 
to causes removed, 244. 
by prisoners, to procure their discharge, 231, 235. 

certificate of, 235, note . 
in ejectment, 

by dedaration, 207, 208. 
by pone, 212. 
in replevin, 216. 
APPOINTMENT OF PROTHONOTARY. 
to nominate, and reduce, special jury, 163, 164. 
to compute, on bills or notes, 191. 
to tax costs, 332. 

service of, 333. 
when to proceed on, ezparte, 333. 
ARBITRATION. 

rule of reference, how obtained. 

after a written submission, 293. 
on consent of the attorneys, 293. 
on the trial, 293, 294 

form of, 294, note, 
usual terms of, 294. 
submission to, when not revocable, without leave, 295. 
power of compelling attendance of persons, and production of documents on, 

167, 295. 
ikward, how enforced, 295. 
ARREST. 

for what amount allowed, in this court, 64, 65. 

in this county, on process from the Courts at Westminster, 

65, 346, note, 
for what causes of action, 65. 

not allowed in trespass, trover, or detinue, without leave, 65. 
a second, not allowed after nonpros, nonsuit, or discontinuance, without a 

judge's order, 65, 268. 
a second, when permitted on the former affidavit^ 268. 

2h 
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ARREST, 

privilege from, 65, 69. 
prooeeoingB cm, 69. 

when a defendant gives bail to the Sheriff, 88. 
when the defendant makes a deposit in the Sheriff's hands in liea 

of a bail bond, 72, 73, 74. 
by wrong name, or initials, &c., 65. 
remedy, where officer takes excessive fees^ on 70. 
what tee is payable on. to the officer, by the party arrested, 71, note. 

ARTICLES OF CLERKSHIP See tide Attornetb. 

ASSIGNMENT. 

of articles of derkship, 28. 
bail bond, 107. 

errors — see title Erboe and Fai.sk Judgment. 
ASSIZES, 

where holden for this county, formerly, 7, 36. 

order of thp King relating to the holding of, at Lancaster and Liverpool, 7, 

36, 37, 38, 39. 
at Lancaster, or Liverpool, to be deemed an'^assize for the whole county «em- 

We, 36. 
before whom held, 39. 

time of holding, when and by whom fixed, 40. 
when and where the northern circuit commences, 40. 
opening oommission at, 41. 

the commission, after the time appointed, 40. 
commission days of, 41. 
entering causes at, 169. 

when to commence action, to be in time for, 60. 
ASSIZE CIRCULAR, 40. 
ATTACHMENT, 

against the parties to a suit. 

for non-payment of costs, on Prothonotary's allocatur, 284, 

335. 
for not performing award, 295. 
against witnesses for disobeying 8ubp<ena, 14^ 150. 
against the Sheriff. 

' generally, '21. 
for not returning writ, IQl. 

form of, 104, note, 
bringing in the body, 103. 

form of, 104, note, 
when to stand as a security, 106. 
of privileee, for attorneys, abolished, 31, 51. 
ATTORNEY GENERAL OF THE COUNTY PALATINE, 8. 
ATTORNEYS, 

artides of clerkship to, 23. 
stamp duty on, 24. 
affidavit of execution o£^ 24. 

form o^ 24, note, 
enrolment of, 24, 25. 
service under, what necessary, 23^ 25. 
filing, on admission, 29. 
assignment of, registration of, 28. 
admission of, 

when and where, 25. 
notice of, 25, 26. 

form of, 26, note, 
stamp duty on> 29. 
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ATTORNEYS, 

adnuBnon of, 

affidavits for, 27> 

forma o^ 27, 28, note, 
enrolment o^ 29. 
not to practice in the Courta at Westminster, 24. 
certificates of, 30. 
privilege o^ 31. 
oiaabihtes of, 30. 

Eroceedings by and against, 81, 51. 
en of, 32. 

set-off of damages and costs not allowed, to the prejudice o^ 32. 
affidavits sworn before, 30, 338. 

when necessary to be present on execution of warrant of attorney or cognovit, 

193, 202. 
name and place of abode of, what a sufficient indorsement on process, 56. 
to declare whether writ issued by his authority, &c* ,71. 
consequence of writ bein^ issued witliout authority of, 72. 
costs of, as against his chent — ^taxation o^ 31, 32. 
overcharging for process, defendant's remedy against, 32. 
allowance to, for attending the trial of causes, 328. 
AVOWRY — See title Replevik. 
AWARD, on a reference -~See title Axbitblatiov, 

A WARDS» INCLOSURE, & TITHE, what deposited with the Prothonotary 

and Clerk of the Peace, 48, 49. 

B 

BAIL TO THE SHERIFF,— See title Bail Bond. 
BAIL SPECIAL, 

payine money into Court in lieu o^ under 7 & 8 Geo. 4, c. 71^4. 

oualincation of, 88. 

tor what sum required, 89. 

extent of their liability, 89. 

more than two not allowed, without leave of the cour^ 88. 

when to be filed, in ordinary cases, 88. 

in causes removed, 243, 244* 
in actions against prisoners, 228. 
recognizance ol 

form of, 89, note. 

taken by the Prothonotary, 19, 20, 92. 
conmussioners, 35, 92. 
affidavit of caption of. 

form of, 91, note, 
before whom sworn, 91, note, 
when dipensed with, 92. 
of justification. 

form of, under the old practice, 91 . 

new rule, 89, 90. 
what necessary to be stated in, 90, note, 
before whom sworn, 91, note, 
not necessary for the purpose of rende^, 92. 
notice of^ 93. 

form 0^ 94, note, 
perfecting, ^ 

in general, 94. 

after Sheriff ruled to brine in the body, 95, 103. 

attachment a^unst Sneriff, 95, 10K3. 
to get defendant mscharged from gaol, 95, 228. 
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BAIL, SPECIAL, 

perfecting, 

notice of, 94, 95. 

form of, 94, note, 
mode of, when no exception made, 95. 

exception to, 95. 

grounds of, 96. 

affidavit in support of, what neceesanr to shew, 96, 97. 

when dispensed with, 96. 
waiver of, what amounts to, 96, 115. 
when and how made, 20, 95, 96. 
mode of perfecting after, 97* 
filing new bail after, 98. 
allowance of, 95, 97. 
exoneretur of, 99, 289, 290- 

costs of justifying, or excepting, when allowed and how obtained, 98. 
when discharged, 98, 99. 

render of principal in discharge of,—- eee title Surbxnder. 
proceedings against, 220. 

Ca sa against principal. 

issuing teste and return, and lodg^ with the Sheriff,220« 
by action of debt, 221. 
.writ of summons in^ indorsement and service of, 221. 
staying proceedings on a surrender of the principal, 222. 

without such surrender, 222. 
pending a writ of error, 222. 
by Scire faciaSf 222. 

staving proceedings after, 223. 
jutfgmont by default, 224. 
costs, 224. 
BAIL IN ERROR TO THE COURT OF K. B., 

in what cases required, and in what amount to be taken, 300. 
when where and how put in and excepted to, 301. 
consequence of not putting in, 301. 
BAIL IN ERROR TO THIS COURT, 307. 
BAIL ON A WRIT OP FALSE JUDGMENT,303. 
BAIL ON REMOVAL OF CAUSES TO THIS COURT, 239, 240. 

form of recognizance of, 240, note. 
BAIL ON MOTION FOR NEW TRIAL, 286, 287. 
BAIL IN EJECTMENT, 206. 
BAIL BOND, 

depositing money with the Sheriff in lieu of, 72. 
when it may be put in suit, 107. 
assignment of, how obtained, 108. 
extent of liability of sureties in, 109. 
action on, 108. 

commencement of declaration in, form oj^ 109, note, 
costs of one action only, allowed, 111. 
staying proceedings in, 109. 

on what terms generally, 109. 
on surrendering defendant,^ 110% 
on filing or perfecting special bail, 110. 
on payment of debt and costs,^ 111, 112. 
when bond to stand as a security, 111. 
intituling affidavits on, 112. 
BAILIFF OF THE LIBERTY OF FUTINESS, 21, note. 
BANKRUPT, 

warrant of attorney when available, against assignees of, 195. 
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BANKRUPT, 

cognont, when availdil^ againrt aasi ^ e m o^ 202. ' 
BAR. 

causes in this eoort are eonaidered as tned at, 18^ 173. 
BARGAIN AND SALE, dee«b oi, inroUed in this conit, 45» no«e. 
BILL, mode of proceeding hj, abolished bj statote 4 Ic 5 W. lY., c 62; 61. 
BILLS O^ EXCHANGE AND PROMISSORY NOT£S» 
actions on, 

eomputiiig in, bdbre the Prothonotaiy, 189. 
rule nisi for, 189. 

fann. oi, 188^ note, 
aervice o( 190, 
nde absolute, 191, 192. 

opposing, gronnds o^ 191. 
misnonier of parties in, 65, note. 
BONDS» assessing damages on, under 8 & 9 W. III., c 11, before Oe Sheriff, 

187. 
BOOKS, OFFICIAL, OF XmS COURT, 
what they consist ci, 48. 
where, and hj whom, kept, 45, 48. 
inspection oi, 50. 
BOROUGH COURTS, removal of causes from, 237. 
BREACHES* suggestion o^ under 8 & 9 W. UL, e. 11, s. 8, 177, 187. 
BRIEFS, 

allowance for, in costs on a trial at the aasisea, 330^ 331. 

when to be prepared, 331. 

allowanoe for on a trial before the Sheriff 275. 

C 
CAPIAS, Writ at, 

for what amount it may be ismed, 64, 65. 
in what actions it lies, 65. 
affidavit, to obtain, 65, 66. 

J persons not subject to^ 68* 69. 
brm o^ 66, note, 
contents o^ 69. 

must contain the names of all the defendants in the action,and none 

other, 69. 
d^endants* names and residence how to be described, 54> 55, 69. 
initials, &c. of defendants' names, when allowed, 65, 66. 
warning to the defendant, on, 67, note, 
indorsement on, 67, 68, note. 

name and place of abode of plaintiflTs attorney, 56, 67. 
amount ot debt and costs, 57, 67, 68. 

consequence of indorsing too much for debt or costs, 58. 
of execution, when to be made, 70. 
consequence of omission to indorse, 59. 
date and teste of, 67, note, 
how issued, 69 

executed, 69, 70. 

when one defendant is to be served and the other arrested, 63, 68» 
when some defendants are at large and others in custody, 226, 227* 
when to be returned, 67, note. 

when and how rule for a return o^ obtained, 100. 
defects or irr^^larities in, when to be taken advantage o^ 59. 
amendment o^ when allowed, 60. 

proceedings on, where some defendants are to be served and others arrested, 

63,68. 
to outlawry, 296, 297. 
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CAPIAS, writot. 

entry o£, on roll, to save the statnte of limitations, 64. 
alias and pluries, 71. 
CAPIAS AD SATISFACIENDUM, 
teettf and return of, 43, 44. 
to fix bail, 220. 

from the Courts at Westminster on a judgment of this conrt, 343, 344, 345. 
CAPIAS UTLAGATUM, 298. 
Case, special.— See Special Case. 
CAUSES, 

entering for trial at the assizes, 169, 170, 347. 

before the Sheriff, &c. 273, 274. 
in irhi«t order tried at the assizes, 171. 
removal of, to this court, 237. 

from this couit, 249. 
CAUSE LISTS, 169, 170, 171. 
CERTIFICATE 
of attorneys*, 30 

service under articles of clerkship, form of, 29, note, 
of judge 

for costs of special jury, 165. 
of Prothonotary, 

of judf^ent, in order to obtain an execution in any county, 

15, 343, 344 
form of, 344, note, 
of no record of a judgment, after a plea of judgment recovered^ 

126. 
of rules, to enforce obedience to them out of the jurisdiction, 

15, 316, 317. 
of other proceedings, 49. 
of Sheriff, &c. 

for staying judgment after the execution of an inquiry, 185. 

a writ of trial, 275. 
of detainers, 235. 
of Gaoler, of copy commitments, 234, 235. 
CERTIORARI, 

for removal of causes to this court, before judgment, 237, 241. 

recognizance on, when necessary, 239, 240, 
at what time to be issued, 238. 

teste and return, lodging and allowance of, 43, 242, 243. 
plaintiff not bound to follow defendant on, 245. 
procee.dings in this court after, 243. 
procedendo, 244, 245. 

form of, 244, note ^ 

special bail, 244. ^ 

declaration, 246. 

form of commencement of, 246, note, 
causes removed by, how far affected by 4 & 5 W. IV„ c. 62, 247. 
for the removal of causes from this court, 249. 
for the purpose of char^inff defendant in execution, 249, 250. 
to surrender defendant m discharge of bail, 250, 289. 
• to issue execution from the Courts at Westminster, 343. 
CHANCELLOR, OF THE DUCHY AND COUNTY PALATINE, ?1. 
CHANCERY OF THE COUNTY PALATINE, 6. 
Cursitors of, 22. 

r^rr I^^^^^J^^^* *® Stay proceedings in this Court, 15. 

CHE^?- rnrri^r^i^^^.^^.F PALATINE OF LANCASTER, 4. 
CHESTCR, COUNTY PALATINE OF, 4. 
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CHIEF JUSTICE OF THIS COURT, 

patent of appointment of, 18. 

writs are tested in the name of, 19, 43, 60. 

usually presides on the Crown side at the assizes, 19, 39. 
' when rules are made returnable before him, and when before the other judge, 

19 313o 
CHRISTIAN NAMES, 

mistake in, or omission oi^ in affidavits to hold to bail, and process, conse- 
quence of, 65-66. 
CHRISTMAS DAY See title Holidays. 

proviso for, in stat, 4 & 5 W. 4, c. 62-77. 
CIRCUIT, NORTHERN, 

where the assizes are holden, and where commenced on, 40. 
CLERKS, 

of Attorneys. — See title Attoiu^eis. 

in the Court of Chancery, 2^. 

of the judges, act as ogents on the circuit, 155, 315. 

may be Commissioners to take affidavits, 34. 
CLERK OF THE PEACES 

inclosure and tithe awards in the custody of, 49, note. 
COGNOVIT ACTION EMj. 

at what time to be taken, 200. 

form of, 201. 

stamp on, 201, 202. 

attestation of when given by a Prisoner, 193, 194, 202. 

filing, in pursuance of stat. 3 Geo. 4, c, 39, 202. 

judgment on, 203, 204. 
COMMENCEMENT OF ACTION, 

Process for, 61. 

to be in time for the assizes, 60. 
COMMENCEMENT OF DECLARATIONS,— See title Diclaratiow. 
COMMISSION, 

of assize, opening, 41. 

days, at the assizes, 41. 

for examining witnesses on interrogatories, 156, 157. 
COMMISSIONERS. 

lor taking affidavits in this Court, 34. 

in the Court of King's Bench, grantable to attorneys 
admitted in the Courts of the Counties Palatine, 
only 31. 

for taking special bail, 35. 
COMMON PLEAS AT LANCASTER, 

modern improvement in the practice of, 9, 

jurisdictin^of, 13, 14. 

Judges o4n7. 

officers of, 19. 
COMMON RECOVERY.— See title Recovery. 
COMPOUNDING PENAL ACTIONS, rule relating to, 370. 
COMPUTATION OF TIME, 78, 130, 131. 

COMPUTING PRINCIPAL AND INTEREST on bills and notes, 189. 
CONCILIUM, no motion for, necessary, 138. 
CONFESSION, 

of lease, entry, ouster, and possession in Ejectment, 209, 210. 

judgments by. — See title Judgments. 
CONSENT RULE IN EJECTMENT, 

requisites of, 209, 210. 

form of, 209, note. 
CONTINUANCES, 

entry of, abolished, 136, 143. 

to connect process, when to be entered, 63. 
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COPY, 

of process,^ amendment of, 70. 
summons, how, on whom, when, and where served, 61, 62* 
Capicu, service of, when used as serviceable process, 69. 

on arrest, 69, 70. 
Detainer, service of, 227,228. 
Declaration against a Prisoner, and service, 229. 
pleadings, when to be taken' by the party answering them, 125. 
records and official proceedings, 49. 
deeds, &c., on oyer, 263. 
warrant of attorney and cognovit, 196, 203. 

rules, orders, notices, &c., when and how served, 190, 313, 314>315. 
affidavit of justification of bail, when to be delivered, 93. 
COPYHOLD TENANT, 

rule as to inspecting Court rolls bv,.370. 
CORONERS, 

direction of process to, 20. 

proceedings against, for not returning attadmient against the Sheriff, 104. 
CORPORATIONS, 

why this Court formerly possessed an exdnsive jurisdiction in actions against, 13. 
proceedings against by original writ, abolished by 4 & 5 W. 4, c. 62- 13, 51 . 
now process to be served upon, 61. 
COSTS, 

right to, in this Court, the same as in ihe Courts at Westminster, 318. 
rmes restraining right to 

in actions on bail bonds, 318. 
on particulars of demand, 319. 
of aeclarations and pleadings, 319, 320% 
ofproof of documents, 154, 321,326. 
of perfecting or rejecting bail, after exception, ^, 98. 
on staying proceedings 

against the Sheriff, 105. 
on the bail bond, 109, 111. 
on payment of debt and costs, 256. 
on recognizance of bail, 222. 
on judgment by default in debt, 178. 
after warrant of attorney, fixed, 198» 
of preparing pleadings, 325. 
striking out supeiflaoud counts, pleas, &c., 119, 320, 321. 
counts, or issues whereon the Plaintiff does not succeed, 119, 173, 319, 320. 
paying money into Court, 262. 
nonpros for want of declaration, 

in Ejectment, 211. 

ordinary cases, 265 J^ 

causes removed, 246. ^ 

discontinuance, 267, 268. 
scire facias, 224, 342. 
quashing writs of scire facias, 224, 342. 
amendments. — See title Amenbment. 
the assizes, 282. 

counsel and consultations, &c«, 330. 
special jury, 165. 

view, 168. '^ 

witnesses, 325, 326, 327, 328. 
proving documents, 154, 155, 156, 321, 326. 
on application for a new trial, 287. 
after a trial before the Sheriff, 276. 
in Ejectment, 210, 211, 212. 
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COSTS, 

in repleyin, 219. ' 

an action of debt on judffment, 312, 332« 
false judgment^ when allowed, 306. 
amount of 

in general, 322. 

in particidar cases, as in 

actions of assumpsit, debt or eoyenftnt, for a sum not *v^ 

exceeding £20.-186, 275, 322. 
process, bailable, 323-324. 'i 

serviceable, 323, 324. 
nonpros, 265, note, 
on juajnnent on a warrant of attorney, 198. 
of pleadings, 325. 
relating to a trial at tbe assizes, 

witnesses, 325-326-327-328. 

attorneys, 328, 329. ' 

counsel, 330. 

clerks to counsel, 330, note. 

briefs, 330, 331. 

special jury, 165. 

view, 166, 168. 

taxation of, 

when it may be had, 331. 
by whom, 19, 332 
mode of procuring, 332, 333. * 
when too much is charged on first process, 58, 59. 
after judgment by default, 178. 
in<}uiry, 186. 

writ of trial before the Sheriff, &c. 275. 
cognovit, 203. 
warrant of attorney, 198. 
, nonpros for want of declaration, 265. 
discontinuance, 267, 268. 

staying proceedings. — See title STATma Procxxoinoi. 
^ verdict at the assizes, 174, 331, 332. 
reviewing, 332. 

as between attorney and dient, 31, 32. 
mode of recovering, 334. 
security for, 

in what cases allowed, 335. 
how and when to be applied for, 336. 
set-off of not to be allowed to the prejudice of the attorney's lien, 32. 
CONSULTATION, when allowed for, in costs, 330. 
COUNSEL, 

on the Northern circuit, 8. 
one only allowed to argue a demurrer, 138< 
special pleadings, what to be signed by, 126. 
joinder m demurrer need not be signed by, 135. 
fees to, allowance of^ on taxation, 330. 
fees to their clerks, how regulated, ^0, note, 
attendance by, on inquiry, 180. 
COUNTERMAND NOTICE, 
oftrialj 145; 282. 



inquiry, 181. 
COUNTS — See title DxcLAKAiioif. 
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COUNTY COURT, 

removal of causes from, before judgment, 237. 

after judgment, 303. 

procedendo to, 244. 

form of, 244, note. 

nroceedings in replevin in, 214. 
COUNTIES PALATINE, 

nature and origin of, 3. 

mittimus to, 15, 347. 
COUNTY PALATINE OF LANCASTER, 

creation of, 4. 

courts of, 6. 

law officers of, 19-20*21-22. 

proceedings in, in actions depending in Courts at Westminster, 346. 

juries in. — See title Jukt. 
COURT OF PASSAGE AT LIVERPOOL, 

removal of causes from, before judgment, 238. 

error, from, 307. 
COURTS, BOROUGH, 

removal of causes from, 237. 
COURTS AT WESTMINSTER, 

jurisdiction of, in the Coun^ Palatine of Lancaster, generally, 13, 14« 
in bailable actions, 65, 340, note 

proceeding in tbe County Palatine, of actions, depending in, 346, 347. 

usuingi executions from, on judgments in this Court, 343. 

enforcing rules of this Court, 316, 317. 
CURSITORS OF THE CHANCERY OF LANCASHIRE, 22. i 

D ' 

DAMAGES, 

in what caaes amount of, may be paid into Court 258. 

ascertainment ot, by Prothonotary, on a rule to compute, 189. { 

assessing, by jury, 

on a writ of inquiry in ordinary cases, 177, 179. 
statute 8 & 9 W. IIL, c. 11, 187. 

DAYS, 

computation of, when to be redLoned inclusive and when exclusive, 7^ 130. 
commission, 41 
DATE of Process, 43-60. 
DEATH, 

su^estion o^ 141. 

clause in rule of reference relating to, 294. 
DE BENE ESSE.— See title Declakation. I 

DEBT.— See tide Assumpsit. ' 

judgment by default in, 178. 

proceedings on, under statute 8 & 9 W. Ill , c. 11, s. 8^ 177, 187. I 

execution after, 178. 
on bcul bond— see tide Bail Bovd. 
on recognizance of bail — see title Bail. . i 

DECLARATION, ^ 

in ordinary cases, 
filing, 113. 
absolute, 113. 
de bene esse, 1 14, 1 15. 
by the bye, 113. 
intituling of, 117, 118, 
commencement of. 
Forms of 

in ordinary cases, 117, note. 
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DECLARATION, 

forms of commencement of, 

in actions on bail bond, 109, note* 
causes removecl, 246, note, 
actions against prisoners, 229-1 1 7. 
venue, statement of, in the margin, 37, 38, 119. 
length of, rule restricting, 119, 319. 
counts in, rules restricting number of 119'^d20. 
several, when not allowed, 119, 320. 
superfluous, striking out, 119, 320, 321. 
must correspond with process, 119, 120. 
amendment of, 120. 
notice of, 120. 

form of, 120, note, 
contents of, 12]. 
service of, 121, 122. 

time for pleading runs from, 120, 121. 
sticking up m the Prothonotary's office, 122. 
particulars of demand to be dehvered with, 122, 319. 
office copy of, when required to be taken, 125. 
nonpros, for want of, 116-264. 
costs of, in general, 119« 319, & seq. 325. 
on bail bon£— see tide Bail Bond. 
in replevin — see title Replevin. 
ejectment — see title 'Ejectmxst 
causes removed — see title Removal of Causes. 
against prisoners— «e6 title P&isoke&s. 
DEEDS, 

enrolment of, 45. 
oyer of, 263. 
DEFAULT. — See title Judgment bt Default. 
DEFEAZANCE, 

on warrant of attorney and cognovit, 196, 201. 
DEMAND, 

of declaration or other pleading previous to signing judgment, 175-176* 
costs, &c. 284, 335. 
DEMURRER, 

time for filing, 134. 

party filing, to accept notice of inquiry when, 134. 

filing and striking out similiter, 133. 

form of, 135, note. 

must be signed by counsel, 135. 

matter of law to be argued must be inserted in the margin of, 135. 

joinder in. 

when to be filed, 134-136. 
need not be signed by counsel. 135. 
form of, 135, note, 
issue on, when to be joined in time for the assizes, 136. 
preparing the record in, 136. 
entering for argument, 137. 
paper books in, 137, 138. 
argument on, 138. 

amendment after, when allowed, 138. 
judgment on, 138, 139. 
costs on, 139. 
DEPOSIT OF MONEY, 

with the Sheriff, under statute 43 Geo'' III., c. 46, and paying it but of 

Court, 72.73-74. 
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DEIK)SIT OF MONEY, 

in Court in lien of speaal bail, 74. 

naying it oat of Court, 75, 76e 
not allowed to be transferred to tbe account of a payment into Court on a plea 

of tender or of payment into Court, 76. 
DEPUTY PROTHONOTARY, 20. 
DETAINER, 

writ of— see tide Pkisoxibs, and Procksb. 

search for, 235. 
DETINUE. Action of, . ^ , ^ ^ 

a defendant cannot be held to bail in, without a judge s order, 65. 

DISCHARGE OF PRISONERS.— See tiUe Pbisonebs. 

DISCONTINUANCE, 

rule for, 267. 

undertaking in, when taken out after plea, 267. 

proceedings on, 267« 268. 
coats on, 267, 268. 

firesh action and second arrest after, 268. 
DISTRINGAS, Writ of, 
whenitlies, 81, 82. 
moved for, 83. 
affidavit to obtain, 83, 84. 
form of, and of notice and indorsements on, 82. 
issuing, 84. 

execution of, and consequent proceedings, 85. 
appeamnce after, 85-86. 
DOCUMENTS OF THIS COURT, 46. 
copies of, when and how procured, 49, 50. 
search for, 50 
DOCUMENTARY EVIDENCE, 

rules r^;ulatiii^ admis^on of, 151, & seq. 

procoedmgs to obtain admission 0^ 154. « 

notice of intention to adduce documents in evidence, 152. 
when to be given, 154. 
form of, 15^ note. 

inspection ot documents and further time to consider, 155. 
consent to admission on, 155. 
rule to shew cause why admission should not be made, 155. 
proceeding thereon, 155> 156. 
affidavit in support of application, 155. 
form of, 155, note, 
order in case of non-admission, 156. 
order to admit, 155, 156. 

DOCKETS, 

of writs for the seal, 22. 
fines and recoveries, 47* 
issues, 47. 
judgments, 47. 
DUKE OF LANCASTER, 4, 5. 

E 

EJECTMENT, 

Sroceedings in, how commenced, 205. 
edaration against ihe casual ejector, 
intituling and venue in, 205. 
when to oe filed, 206. 
service of, 206, 207. 
jnd^ent against the casual ejector in, 207, 208. 
notice to appear, &c., 206. 

form 0^ 206, note. 
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EJECTMENT. 

notice to procure bail in punuant to itat. 1 Geo. 4, e. 67» 206. 
appearance to^ 207, 208. 
consent ride in, 209. 

form of, 209, note, 
nonpros for want of declaration in, 210, 211. 
declaration aeainst tlie real defendant, 210. 
pleading in, 211. 
issue in, 211. 

notice of trial in, when necessary, 211. 
verdict, judgment and execution in, 211. 212. 
costs in,^ attachment for, wh^n necessary, 212. 

proceeding by writ of pone, in, 212, 213. > 

error in, j 

recognizance of bail in, in what sum. 213. 

ELISORS, ,' 

direction of writs to, 20, 104 v 

ENTRY I 

on the roll. 

of process, to save the statute of limitations, 64. 
the award of venire, on an issue in fact, 133 ,141, 142. 

form of, 142, note, 
the award of venire after issues in law and fiict, 137. 

form of, 137, note, 
the award of a writ of trial, 272. 
form of, 272, note, 
of suggestion of deaths, 141. » 

of appearances, 80, 81. 

forms of, 81, note, 
proceedings in the public books, 19. 48. 
causes for trial at tne assizes, 169, 170. 

before the Sheriff, &c , 273. 
ERROR TO THIS COURT, 307, 308. 
from this Court to King's Bench, 299. 

writ 0^ mandate thereon, allowance, and effect of, 299. 
bailin, 300, 301. 
transcribing record in, 301. 

execution alter affirmance of judgment, or nonpros in, whence issued, 302. 
EVIDENCE, 

records, &c., of this Court, how proved, 49, 50. 
documentary, admission of. — See title DociTMKNTAKy evidence. 
of set-off not allowed to be given, if particulars of set-off, be not delivered, 

254. 255. 
EXCEPTION TO BAIL.— See title Bail, 
EXCUSE FOR JURORS' ATTENDANCE, 160. 
EXECUTION, 

in general, teste and return of, 43, 44. 
after a trial at the assizes, 174, 331. 

before the Sheriff, &c., 275. 
after jud^ent by default in debt, 178. 
inquiry, 

in ordinary cases, 185, 186. 
under stat. 8 & 9 W. 3, c. 11, 188. 
rule to compute^ 192. 
warrant of attorney, 198. 
cognovit, 203. 
nonpros, 265. 
rule to stay proceedings on payment of debt and 0O8ti,Ji56, 267. 

2i 
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EXECUTION, 

after payment of money into court, 292. 
rule to disoontinQe, 268. 
error to the King's Bench, 302. 
falie jnd^ent, 306. 
Scire facias to revive judgment,. 341. 
Bankruptcy or Insolvency, 199. 
in ejectment, 211. 

replevin. 219. 
to fix bail, 220. 
against bail, 224. 
to charge defendant in custody in this Court, 232, 233. 

in the courts at Westminster, 249. 
from the Courts at Westminster, after judgment obtained in this Court, 343. 
supersedeas o^ after error, 299. 

false judgment, 304. 
EXECUTION OF JUDGMENT, writ of, 306. 

EXECUTORS AND ADMINISTRATORS, liabiHty of, to costa, fiee3 Sc4 

W. 4, c 42, B. 31. 
character of, not considered to be in issue, unless specially denied. — See 

rule 21 of HiL T. 4 W. 4. 
EXIGENT, writ of, 297. 

EXONERETUR ON BAIL PIECE, 99, 289,290. 
EXTORTION, 

punishment of Sheriff, &c. for, 21, 70. 

F 
FAST DAY, PUBLIC, 

proviso for, in stat. 4 & 5 W. 4, c. 62, 77. 
FALSE JUDGMENT, 
writ of, 304. 

recognizance on, 303. 
assigning errors in, 304. 

proceedings thereon, 305. 
execution of judgment after, 305. ' 

costs after, in what cases allowed, 306. 
execution after affirmance of judgment, 306. 
restitution after reversal of judgment, 306. 
F£ES.~.See tide Costs. 
FIAT, 

of Judge, for admission of attorneys, 29. 
vice Chancellor for Commissions to take affidavits and spedal bails, 34, 35. 
FIERI FACIAS.— See title Execution. 
FINES OF LANDS, 

exclusive jurisdiction of this Court over formerly, 18. 
abolition of, 14. 
records of, 46. 
dockets of, 47. 
searches for, 50. 
FINES ON ORIGINAL WRITS ABOLISHED, 59, 323, note. 
FORMS, 

of proceedings in this Court generally, the same as of the Courts at Westmiu' 

ster, 16, 119 note, 
in particular cases. — See respective titles. 
FRANCHISE, 

service of writ of Summons against inhabitants of, 62. 

GENERAL RULES, 

extension of^. to proceedings under stat. 4 &» 5 W. 4, c. 62, 52, 
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GENERAL RULES, 

to be made by the judges, 10, 151, 322. 
GOOD FRIDAY, 77. 

H 

HABEAS CORPORA JURATORUM, 160. 

form of writ of, 161, note. 
HABEAS CORPUS, 

to remove a prisoner to render him in discharge of his bail, 290. 

form of, 290, note, 
to give evidence, 151. 
to remove a cause *:o this Court, 237, note. 
HABERE FACIAS POSSESSIONEM, 211. 
HIGH CONSTABLE, service of writ of Summons on, 62. 
HOLIDAYS observed by the public officers of the Court, 9, 22, 77. 
HUNDREDORS 
how sued, 51. 

served with process, 62. 

IMPARLANCE, CONTINUANCE BY WAY OF, ABOLISHED, 136, 143. 
IMPARLANCE BOOK, 48. 

INCLOSURE AWARDS, deposited with the Prothonotary and Clerk of the 

Peace 48, 49. 
INDORSEMENT 

on writ of SummonSf 

before service, 56. 
after service, 62, 80. 
forms, of, 53, 54, note, 
on writ of Captas, 

before execution, 67. 
after execution, 70. 
forms of, 67, 68, note, 
on writ of Detainer, 227. 
Distringas f 82. 
Trial, 273 
consequence of omission to indorse, 59. 

indorsing too mucti for debt or costs, 58. 
of amount of debt on execution after judgment by default, 178. 
INFANT, appearance of, by guardian, 79. 
INFERIOR COURTS, 

removal of causes from, 237, and see title Accedas, ad curiam, Cxrtiorart, 
Habeas Corpus, Pone loquelam, and Recoroari facias loquxlam. 
error from. — See title Error. 
false judgment from. — See title False Judgment. 
INITIALS OF CHRISTIAN NAMES, when allowed in process, 65. 
INJUNCTION to stay proceedings in this Court, whence issued, 15. 
INQUIRY, 

in ordinary cases, 

when necessary, 177, 179. 
notice of executing, 179, 180, 181. 

form of 181, note, 
countermand notice of, 181. 
notice of attending hy counsel on. 180. 
writ of, teste, return, issuing, and lodging, 181, 182. 

form of 181 , note, 
before whom executed, 182. 
when and where executed, 183. ' 
inquisition, proceedings on, 183. 
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INQUIRY, 

in ordinarj cases, 

eubpcena on, 

form of, 183, note, 
good jury on, how obtained, 183. 
return of, and filing same, 184 
final judgment after, 184, 185. 

certificate to prevent, 185. 
costs on, ^ 

right to, 185. 
taxation of, 186. 
execution after, 

when issued, 186. 
stayed, 185. 
returnable, 43. 
under statute 8 & 9 W. III., c. 11, s. 8, 187. 
proceedings thereon, 187, 188. 
INROLMENT, 

of records, 45, 46, 140. 
of deeds, 45. 
INSOLVENT DEBTORS, ^ . .^, ^. ^^ 

after petition, not entitled to discharge for want of Plaintiff's proceeding, 234. 
execution against, when it cannot be enforced, 199 
warrant of attorney, when available against assignees of, 195. 
cognovit, when available against assignees of, 202 • 
INSPECTION OF COURT ROLLS, 370. 

INTEREST, . _ 

on bills of exchansre and promissory notes allowance of, on reference to Pro- 
® *^ thonotary, 192. 

on writ of Error, 302. 

when allowed on debts— see 3 & 4 W. IV. c 42, s. 28. 
INTERESTED WITNESS, when allowed to give evidence, 157. 
INTERLOCUTORY JUDGMENT.— -See title Jodgmknt. 
INTERPLEADER ACT.— See 1 & 2 W. IV., c. 58. 
INTERROGATORIES, 

examination of witnesses on, 156. 
IRELAND, 

commissioners to take affidavits in, 34. 

security for costs, when plaintiff resides in, 336. 
IRREGULARITY, 

in general, j ko 

application to set aside proceedings for, when to be made, 59. 
rule nisi to set aside proceedings for, granted by the Prothonotory, 

in process, 59. 

declaration, 117, 119, 120. 
pleading, 129. 
previous to judgment no objection to a rule to compute, 191. 
on signing judgment, 178. 

when waived. 178. 
ISSUE, 

in fact, for trial at the assizer, 

when, by whom, and how made up, 132. 
when a plaintiff may add a similiter to his own pleading, 133. 
when a defendant in replevin may do the like, 219. 
striking out similiter and demurring, 133, 219. 
in law, for argument at the assizes, 136, 305. 
trial of, before the Sheriff, 270.- 
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ISSUE 

in replerin, 219. . 
ejectment 211. 
JOINDER, 

in demurrer , 134, 135, 136. 

form of, 135, note, 
in error to this Court, when to be filed, 305. 
of unnecessary counts and pleas, 119, 127, 320, 321. 
JUDGES OF THIS COURT, 8. 17. 
appointment of, 17. 
patented 18, 

form of, 18, note, 
power of, to make general rules of court, 10. 

to regulate tlie mode of pleading, &c. 125. 
admission of documents, 151* 
summonses and orders granted by, 19, 315. 

marshal of^ 19. 
clerks of, attending rules and summonses on the circuit, 155, 315. 
commissions to swear affidavits by, 34. 
JUDGES OF THE COURTS AT WESTMINSTER, empowered to regu- 
late the fees of officers and attorneys of this Court, 322, 
JUDGE'S ORDER, 
in general, 

how obtained, 314, 315. 
for particular purposes. — See respective titles. 
JUDGMENTS, 

in general, i. • j 

to be entered of record, of the day of the month and year, when signed, 

49, note. 

docketting, in this Court, 47. 
reviving by Scire facias^ 340. 
enforcing out of tne jurisdiction of the Court, 343. 

how proved, 49. j r itq 

setting aside for irregularity, when application to be made fojj 17o« 
plea of, to state the date and number of the roll, 126. 
interlocutory, when and how signed, 77, 123, 129, 175, 
by default in debt, 178. 
after trial at the assizes, 174. 

trial before the Sheriff, &c., 275. 
Inquiry, 184, 185, 188. 
rule to compute, 192. 
warrant of attorney, 198. 
^ cognovit, 203. 

nonpros, 

for want of declaration, 116, 264. 
for want of teplication, 131, 265. 
after rule to discontinue, 267. 
in replevin, 217. 
in ejectment, 211, 
rule to stay proceedings on payment, of debt and costs,256, 257* 
receiving money out of Court, 262. 
scire facias, 341. 
in ejectment. 

against the casual ejector, 207, 208, 212, 213. 
against the real derandant, 211, 212 
in replevin, 219. 
on demurrer, 138. 
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JUDGMENT, 

on bail bond may be signed, when the bond ia ordered to stand aa a security, 

111, 
JUDGMENT AS IN CASE OF NONSUIT, 
motion for 

when it may be made, 278. 
affidavit in support of, 279. 

form of, 279, note- 
grounds of opposing, 260. 
rule nisi for, and proceedings thereon, 279, 280. 
rule ^scharging rule nisi tor, on a peremptory undertaking, 279, 
rule absolute, and proceedings thereon, 280, 281. 
affidavit to obtain. 

form o^ 280, note, 
in cases sent to be tried before the Sheriff, Sec. 272. 
JURISDICTION OF THIS COURT 13-14. 
JURY, 

common. 

summoning, return, and impannelling of, in counties palatine, 158, 159, 
special provision, relating to, lor Lancashire, by order of the King in 

council, 36, 37, 159. 
number to be returned for the assizes, 159. 
panel of, to be left in the Sheriff's office, 159. 
mode of getting excused, 160. 
view by, 165. 
special. 

rule for. 

how obtained, 163. 
form of, 163, note, 
mode of striking, 164. 
summoning, 

when to be summoned, 164. 
costs of, 164. 
process for, 164. 
default of jurors attending, 164. 
tales on, how appointed, 164. 
costs of, 165« 
JURY PROCESS, 
in general, 

to specify whether attendance is required at Liverpool or Lancaster, 89. 
for common jury, 161, 162, 

forms of, 161, note, 
ballot for the order of issuing, 162. 
for a special jury, 164. 
for a view, 168. 

form of, 168, note. 

K 
KING, 

power of, to increase the number of Judges of this court 17. 

to alter the place of holding the assizes, 7-36. 
order of, relative to holding the assizes at Liverpool, 36-37. 
fines to, on original writs abolished, 59, 323 note. 
KING'S BENCH, 

concurrent jurisdiction of, with this Court, in personal acliozis, 13, 14. 
error to, irom thii> Court, 299. 
removal of causes to, 249. 

issuing executions from, on judgments of this court, 345. 
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. KIxNG'S BENCH, , • .: ^ a- ^^ ^ 

proceeding in the county palatine, in actions depending in, 15, 340. 

"iSlING'S COUNSEL OF THE PALATINATE, 8. 

L 
LANCASTER.— See Title County Palatine of Lancaster. 

for a longtime the only place of holding the assizes, 7, 36* 
LANDLORD —defending ejectment, by, 208. 
LIBERTY OF FURNESS, 21. 

LIEN OF ATTORNEYS FOR THEIR COSTS, 32. 
LIMITATION OF ACTIONS. . .^ ^ 

entrV of process on the roU to avoid the statute of, 64. 

LIVERPOOL, , . , ,^ -^ 

order of the King for holding the assizes at, 7, 36, 37. 

first assizes at, 39. 

making up issues in time for trial at. 132. 
jury process for trials at, 162. 
entry of causes for trial at, 169. 
order in which the cause lists are taken at, 171. 
bringing witnesses to, from the gaol at Lancaster, 150. 
inquiries executed at the sitting of the County Court at, 183.* 
court of passage for, removal of causes from, 238. 
LORD'S ACT— proceedings under, 236. 

M 
MANDAMUS, to examine witnesses in India and the Colonies. 

not granted by this Court, 156, note. 
MANDATE TO THE SHERIFF, on writs from the courts at Wv,«tmin«ter, 

346, 
MARSHAL OF THIS COURT, 19. 

entering causes with, 169. 
MAYOR, 

trial of causes before, 270. 

service of tsummons on, in his corporate capacity, 61, 62. 
MEMBERS OF PARLIAMENT, 

proceedings against, 53. 
MEMORANDUxM, 

to be subscribed or indorsed on process — 

Summons — form of, 53, note. 
Capias — form of, 67, note, 
execution in debt, 178. 
in an a(ition on recognizance of bail, 221. 
on filing bail, 92. 

of appearance — forms of, 81, note. 
MESNE PROFITS— recovery of, in ejectment under stat. 1, Geo. 4, c. 87, 212. 
MISNOMER— not to be pleaded in abatement, 65, note, 127. 
MITTIMUS, for the trial of causes in this county, 15, 347. 
entry of causes by, 169, 347. 
postea in causes tried by, 347. 
MODELS— not allowed for in costs, 328. 
MONEY, PAYMENT OF, INTO COURT, 
in lieu of bail, 74. 
in satisfaction of the action — 

in what cases allowed, 258. 



Since the former part of this book was printed the present Undersheriff has dis- 
continued holding a County Court at Liverpool. 
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MONET, PAYMENT OF INTO COURT, 

proceedings thereon, 258, 259* 
plea of, 259, 260. 

form of, 260, note, 
amending, 261. 
replication & subsequent proeeedixigSy 261, 262. 
rule for, when requisite, 261. 
costs after, 262. 
MOTIONS, 

in general, wlien and where made, 316. 

for particidar purposes — see respective titles. 

N 

NEW TRIAL. 

after a trial before the Sheriff, &c , 275, 276. 
after a trial at the assizes — 

motion for, to this court, 285. 

motion for, to one of the courts at Westminster, 285, 286. 
when, and to what court to be made, 286. 
no stay of proceedings without recognizance, 286, 287. 
costs of former trial, when not allowed, 287 . 
NOLLE PROSEQUI— costs on, when allowed— see stat. 3 &4, W, IV., c. 42. 

8. 32 & 33, 
NON EST INVENTUS— return of, 

to a writ of summons, 64, 354 
distringas, 86. 
capias, 64^ 71, 354. 
capias ad satisfaciendum, 220. 
mav be made without an attempt to find the defendant for the purpose 
' - of fixinff baU, 220, 221. 

saving the statute of limitations, 64. 

NONJOINDER— plea of, 127, 296. 

NON OMITTAS— clause of, now in all bailable writs, 21, 66, note. 

NONPROS. 

for not declaring, 

in ordinary cases, 116, 264. 
mode of signing, 265. 
execution after, 265. 
costs of, fixed in what cases, 265, note, 
in causes removed to this court, 245, 246. 
in ejectment, 210, 211. 
in replevin, 217 > 
for not replying, surrejoining, &e. 130, 265. 
for not transcribing record, m error, 301, 
after a rule to discontinue, 267. 

defendant cannot be arrested a second time after, without leave of a 

judge, 65. 
NONSUIT. 

motion for, or new trial after, when, where, and how made, 285, 286. 
second arrest after, not allowed without leave of a Judge, 65. 
for not confessing, in ejectment, 210, 211. 
judgment as in case of, 278. 
on a trial befbi^ the Sheriff, &c 274. 
NOTICE— 
in general, 

on whom served, 33. 
inust be served belore 9 at night, 313. 
of application for admission as an attorney, 25, 
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NOTICE 

of application, for admiBsion as an attorney, when to be given, 26. 
form of, 26, note, 
affidavit of affixing, &c. 27. 
form of, 27, note, 
on process. 

summons, 63, 54, note, 
capias, 67,68. 
distringas, 82. 
detainer, 227. 
of bail, 93. 

form of, 94, note, 
to perfect bail, 94> 95. 

form of, 94, note, 
of render in discharge of bail, 289. 
declaration, 120, 121. 

form of, 120, note, 
how, on whom, and when served, 120, 121, 122. 
sticking up in the Prothonotary*s office, 122. 
plea, replication, &c., 130. 
inquiry, 179. 

actendance on, by counsel, 180. 
trial at the assizes, 

in what cases necessary, 144. 

after a peremptory undertaking to try, 144, 280, 281. 
a month's notice, when necessary, 144. 
short, what, 145. 
by proviso, 144, 269. 
trial before the Sheriff, &c.,272. 

countermand of trial, when to be given to prevent costs, 145, 146> 282, 283« 
to appear, &c., in ejectment, 206. 
form of, 206, note, 
inspect and admit documents — See title Documbmta&t xtxdinck. 
of set-off, 130, 254. 

intention to attend taxation of costs, 332. 
scire facias 

against bail, 223. 
to revive a judgment, 341. 
NULLA BONA. 

return of, to a writ of distringas, 86. 

O 
OFFICERS, &c., OF THE COURT. 

Judges, 8, 17. 

Attorney general, 8. 

Prothonotary, 19. 

ChanceUor of the duchy and county palatine, 21. 

Cursitors, 22. 

Seal keeper, 22. 

Sheriff, 20. 

Marshal, 19. 

Attorneys, 23. 

Commissioners for taking affidavits and special bail, 34, 35. 
OFFICES OF THE COURT, 

where held, and for what time open, 22. 

holidays at, 9. 22. 
OPINION OF COUNSEL AS TO EVIDENCE, when allowed for, in costs 

330. 
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ORIGINAL WRIT. 

juriKdietioii given to this Court hj, 13' 
abolished in personal actions, 51. 

but not in real actiom, 13* 14. 
OUTLAWRY, 

proceedings to, before judgment, 296. 

after judgment, 298. 
reyersal o^ 298. 
OYER, 

when and how demanded, and delivered, 263. 
tuae for pleading afker, 123, 124. 
PAPER BOOKS. — See titles Demur&eb, Erbor, and False judomkkt. 
PARTICULARS OF DEMAND, 

when to be delivered wich notice of declaration, 122,251. 
consequence of non-delivery with notice -of declaration, 251, 319. 
rule nisi and order for, 252. 
effect of an order for, 252, 
further, 253. 
amending, 253. 
annexing to record, 253. 
leaving: with writ of trial, 273. 
PARTICULARS OF SET-OFF.— See title Set-off. 
PATENT OF THE JUDGES OF THIS COURT, 18. 
PAUPER 

liable to costs of the assises, 282. 
PAYING MONEY INTO COURT —See tiUe Monft. 
PEERS, 

must be proceeded against by writ of Summons. 53. 
privilege of, from arrest retained, 69. 
PENAL ACTIONS, rule as to compounding, 370. 
PLEA ROLL,. 

when and how made up, and where deposited, 45, 140. 

style of, 46, note, 
entries on — ^see title Entry. 
PLEAS, 

the general rules of the Courts at Westminster of Hil. T. 4 W 4, relating to, 

adopted in this Court, 125, 126. 
demand of, before signing judgment when, how, and on whom made, 175, 176. 
in abatement.— 'See title Abatebient. 
in bar, 

time for filing, 12.*), 124. 

further time for filing, when and on what terms allowed, 124, 125. 
rule for in replevin. — See title Replevin. 
special, must be signed by counsel, unless they conclude to the country; 126. 
several matters, 

not allowed, when, 127. 

rule absolute for, in the first instance, when granted by the Prothono- 

tary, 128, 
rule nisi for, when necessary, 128. 
sham, rule to prevent, 126. 
puis darrein continuancey rule relating to, 123. 
payment of money into Court, 259, 260. 

form of, 260, note, 
filing, 125. 
notice of, ISO. 

cannot be waived without leave of the Court, 129. 
amending, 

in general, 129. 
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PLEAS, 

amending, 

by adding or substituting a pleaof Bet«o£F,or payment of money into 

Court, &c. 129, 130. 
striking oiit'superfluous, 127,!320, 321. 
PLEADING ' 

power of judges to make alterations in tbe mode of, 125. 
costs of, 319 & seq. 
PLURIES, writ of. — See title Capias and Summons. 
PONE LOQUELAM.242. 

issuing, teste, and return of, 242, 243. 
subseq^uent proceedings on, 243, & seq. 
provision in stat. 4 & 5 W< 4, c. 62, relating to, 247. 
POSTEA, in causes sent for trial by mittimus, 347. 
PRISONERS. 

proceedings against, 225. 

by writ of detainer, 225, 226, 227. 
Capias, 226. 
bail by, 228 
declaration against, 226, 229. 

affidavit of delivery of, 
" form of, 229, note, 

further proceedings against, 230. 
discharge of, 

on putting in and perfecting bail, 228 
for want of Plaintiff's proceedings, 

rules relating to, 230, 231, 232, 233. 
mode of procuring, 234, 235. 

not allowed after petition to the insolvent court, 234. 
consequence of, 234. 
warrants of attorney and cognovits, by, how to be attested.— See titles 

Warrant of attorney, and Cognovit. 
removal of, by Habeas Corpus, 290, 291. 
mode of procuring evidence of, 150, 151. 
surrendering in discharge of bail. — See title Surrender. 
PRIVILEGE 

of attorneys, 31 . 

from arrest, outlawry, or waiver, not affected by stat. 4 & 5W. 4, c. 62, 296. 
PROCEDENDO to remand causes to inferior courts, 244, 245. 

forms of, 244, note. < 
PROCESS, 

for the commencement oi^ in personal actions, 51 . 
servioeable, 52. 

serviceable as to some defendants, and bailable as to others, 63, -68. 
bailable 

Capias, 64. 

Detainer, 225, and seq. 

where some defendant's are in custody, and others at large, 226. 
of distringas, to compel appearance. — ^See title Distringas. 
of outlawry. — See title Outlawry. 

of this Court, cannot, in general, be executed out of the County, 15, 62, 85, 

149 
entry of, on the roll, to save the statute of limitations, 64. 
■to contain the names of all the parties to the action, and none other, 54> 69. 
service of, 61. 

amendment of, when allowed, 60. 
irregularities in, when to be taken advantage of, 59. 
of the Courts at Westminster, for execution in counties palatine, 346. 
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PROMISSORY NOTES.— See tiUe Bills or Ezcbakob. 
PROTHONOTARY, 

appointmeDt, aod general duties o^ 19, 20. 

records in the custody of, 45. 

rules granted by^ 309, tfnd seq. 

computing by, on bill and notes, 189. 

tajcation of costs by, 332. 
PROVISO, TRIAL BY, 

at the assizes, 269. 

before the Sheriff, 272. 

Q 
QUASHING WRITS, 

for the removal of canses to this Court, 238, 243. 

of Scire facias, rule against, 224, 342. 

R 
REAL ACTIONS, 

exclusive jurisdiction of the Court over, 13, 14. 

not affected by stot. 4 & 5 W. 4, c. 62-52. 

what abolished by stat. 3 8c 4 W. 4, & 27-14, note. 
REBUTTER, 

time for filing, 131. 
RECOGNIZANCE.— See title Bail. 

on removal of causes to this Court, 239. 

on motions for new trials, 287. 

in error from this Court, 300. 
to this Court, 307. 

ia false judgment, 303. 
RECORDS OF THE COURT, 

what they consist of, 45. 

where preserved, 45. 

evidence of, 49. 

search for, 50. 

preparing for trial or argument at the assizes, 140. 

before the Sheriff, 272. 
RECORDARI FACIAS LOQUEL AM, 215-241. 

issuing, teste, and return of, 43, 215, 242, 243, 

form of, and ot return thereto, 215, note. 
RECOVERY, COMMON, 

jurisdiction of the Court over, formerly, 13. 

enrolment of, 46. 

search for, 50. 
REFERENCE —-See title Arbitration. 
REJOINDER, time for filing, 131. 
REMAN BTS, entry and trial of, 171. 
REMOVAL OF CAUSES, 

to this Court, 237 and seq. : and see titles Accedas ad Curiam, Certiorau, 
Error, False judgment. Habeas Corpus, Poke Loqublam, 

and Recordari facias Loquelam. 

from this Court. — See titles Certiorari, and Error. 

from the County Court of Lancashire to King's Bench, how effected, ?37. 
RENDER. — See titles Bail and Surrender. 
REPLEVIN, 

proceedings in the County Court, before removal, 214. 

removal of, to this Court, 214, 215. 

how &r affected by the stat, 5 & 5 W. 4, c. 62—247. 

filing the writ of Re. fa. lo, and entering appearance, 216. 

procedendo in, 216. 

nonpros for want of declaration in, 217. 

declaration in, 217. 
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REPLEVIN, 

declaration in, 

commencement of, 

form of, 246, note, 
avowry, 216. 

plea in bar, and subsequent proceedings in, 218, 219. 
REPLEVIN BOND, 

proceedings thereon, 217, note. 

summons in actions on^ not necessary to be indorsed with, amount of debt and 

costs 57 
REPLICATION, time for filing, 130. * 

further time granted by the Prothonptary, 130, 131. 
when Plaintiff may add similiter to, 133. 
RESIDENCE, 

of Defendant, how to be inserted in process, 55. 

of Plaintiff, to be disclosed by his attorney, when, 71. 

when suing in person, how to be indorsed on. process, 56. 
of attorney, what a sufficient description of, in process, 56, 57. 

when it determines the place of trial, i69, 170. 
of bail to the action, when and how to be stated, 

in the affidavit of justification, 90, 91. 
in the notice of bail, 94. 
RETORNO HABENDO,217. 
RETURN DAYS, 

of writs in general, 42, 43, 44. \ 

of particular writs. — See respective titles. 
RETURNS TO WRITS— See respective titles. 
ROLLS OF THIS COURT 
in general, 45. 

of fines and recoveries, 46, 47. 
plea, 

by whom, when, and how prepared, 140, 141, 142. 
when to be brought to the Prothonotary, 143. 
RULE DAYS, 42. 
RULES, GENERAL, 

in force before the 4 & 5W. 4, c. 62, extended to proceedings since that act, 52. 
power of judges to make, 10, 125, 151, 322. 
of the Court? at Westminster may be extended to this Court, 10* 
RULES INCIDENTAL TO PROCEEDINGS, 
what are granted by the Prothonotary. 

absolute in the first instance, 309, 310, 311. 
nisi, 311, 312, 313. 
form of, 313, note, 
service of, 

how, when, and on whom, 313, 314. 
when to be accompanied with s^davi^ 314. 
affidavit, of, 

form of, 314, note, 
making rules nisi absolute, 314. 

enforcmg, out of the jurisdiction of the court,316, 317. 
SCIRE FACIAS, S 

ad audiendum errores, 308. 
against bail, 222. 
to revive a judgment, 340 

form of, 340, note, 
entry on, 341 . 

form of, 341, note, 
execution after, 341. 
costs on, 342. 2 k 

•3 
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SCOTLAND, 

cnmmissiofftrs for taking affidavits in this court may be appointed in* 34. 
residence of plaintiff in, entitles defendant to security for costs, 336. 
affidavits sworn in, 338. 
SEAL, 

by what the process o/[ the court is authenticated, 22. 
of the Duchv and County Palatine, 21. 
SEAL OFFICE, 22. 
SEAL KEEPER, 22. 
SEARCH, 

for fines, recoveries, and other proceedings, SO. 
detainers against prisoners, 23d- 
evidence, when allowed for in costs, 328. 
SECURITY FOR COSTS, 

in what cases, allowed, and when and how to be applied for, 335, 336, 337. 
SERVICE, 

of process, viz., 

of summons, 

in ordinary cases, 61. 

against corporations, aggregate, hundreds, &c. 61. 62. 

affidavit of 

what necessary to state in, 80. 
form of, 80, note, 
capias at the time of arrest, 69, 70. 

when some of the defendants are served only, 63, 
distringas, 85. 
detainir, 227, 228. 
pone in ejectment, 212, 213. 
declaration, 

in ejectment, 206. 

T against prisoners, 229. , 

affidavit of, form of, 229, note, 
rules, summonses, &c., 313. 

affidavit of, form o^ 314, note. 
SET-OFF, 

particulars of, ' 

must be delivered with notice of plea, 130, 254. I 

consequence of non-delivery, 255. I 

rule for, and amendment of, 2d5» i 

annexing to record, 253. 

SEVERAL DEFENDANTS, ... ' 

for different causes of action not allowed to be joined in one wti^ 54, 69. J 

arrest of some, and service of others, 63, 68, 69 

process against, when one is at large, and the other in gaol 69, note, 226,227. 
SEVERAL COUNTS AND PLEAS, &c., when not allowed and consequence 

of inserting superfluous, 119, 127, 320, 321. 
SHERIFF, 20. 

punishment of, for misconduct and extortion, 21, 70. 
liable to refund any overcharge made by his officers, 21, 70. 
proceeding against, for not duly indorsing on a writ of capias, the da^ of its 

execution, 70* 
in de&ult of special bail, 100. 
rule to return writ 100, 

proceedings thereon, 100, 101* 
attachment for not obeying, 101. 
form D^ 104, note, 
rule to bring in the body, 101, 102. 

attachment for disobedience of, 103. 
form of, 104, note. 
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SHERIFF, 

attadunent lu^nst, for not bringing in the body. ** 

hon? far liable under, 104. 
proceedings thereon,, staging, 105. 
ivhen to stand as a security, 10b*. 

deposit of money with, on arrest, under 43 Geo. III., c. 46 72. 

executing inquiry before — see title Inquiry. 
trial of issues belore, — «ee title Trial 
relief I. f, on interpleader act— see 1 & 2 W. IV- c 68. 
SHERIFFS OFFICE, 22. 
SHORT NOTICE OF TRIAL, 145. 
SIMILITER, 

when to be filed by defendant, 131. 

plaintiff, 130, 132, 133. 
filing in time for the assizes, 132. 
filing by a plaintiff to bis own pleading, 133. 

defendant in replevin to his own pleading, 219. 
striking out and demurring, 133, 219. 

notice of, in general, equivalent to notice of trial, for the first assixes, 132. 

SPECIAL CASE, 

statement of, without proceeding to trial, 292 
SPECIAL JURY— See title Jury. 
SPECIAL PLEAS.— See title Pleas. 
STAMPS. 

on articles of clerkship,. 24. 
attorneys* admissions and certificates, 29, 30. 
warrants of attorney, 193, note, 
cognovits, 201, 202. 
STAYING PROCEEDINGS, 

when writ issued without authority, 72. 

against the Sheriff, 105. 

on bail bond, 110. 

on recognizance of bail, 222, 223. 

on payfnent of debt and costs, 

in ordinary cases, 256. 
in actions on bail bonds. 111. 
on recognisance of bail, 222. 
on payment of the sum indorsed on process, 58. 
until security for costs be given, 336. 
until order c(»mplied with for particulars of demand, 252. 
after writ of inquiry executed, 186, 188. 
after trial before the Sheriff, 275. 
on motion for a new trial, 286, 287. 
STRIKING OUT COUNTS, PLEAS, AND AVOWRIES.— See titles De- 
____--,^,^ _ cLAKATioN, Pleas, and Replevin. 

STRIKING OUT SIMILITER, AND DEMURRING, 
in ordinary actions, 133. 
_ in replevin, 219. 

SUBPOENA, 

to specify wjiether attendance is required at Lancaster or Liverpool, 39, 148. 
issuing, teste, and return of, 147, 148. 
service of, 148, 149. 

may be served in any pait of England or Wales, 149. 
forms of, o 7 

on a trial at the assizes, 147, note. 

before the Sheriff, 214, note. 
«TT>^^«««° ^ inquiry, 183, note. 
SUGGESTION, 

of breaches on statute 8 & 9 W. 3, c. 11, s. 18—187. 
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SUGGESTION, 

of deaths, 141. . . 

SUMMONS WRIT OF, 

substituted for the writ of Capias ad respondenduxn, in non-lMilable actions, 

51. 
against whom it lies, 53. 
issuing, 60. 

when to be served, to be in time for the assizes, 60. 
teste and return of^ 60, 62. 
duration of, 62. 
* form of, 53, note. 

must be strictly complied with, 54. 
•tatemeut in, 

of the names of all the parties, 54. 
defendant's residence, 55 
nature of the action, 55. 
memorandum on, 53. note 
indorsements on, 

name of the Plaintiff, his attorney, or agent, 66. 
amount of debt and costs, 57. 
bill of costs for, 324. 
memorandumof service, 62. 
consequence of mistake, or omission in, 59. 

indorsing too much for debt, 58. 

costs, 58b 
amendment of, when allowed, 60. 
service of, 61, 62. 

indorsement of, 62,-80* 
affidavit of, 80. 

form of, 80, note, 
setting aside for irregularity, 59. v • • 

return of non est inventus, to save the statute of limitations, 64. 
proceedings on, when defendant cannot be met with, 81. 
alias and pluries, 63. 
SUMMONS AND ORDER, proceeding by, 815. 

SUNDAY, ^. ^ , J •^^ ^o 

when the last day for taking any proceeding, how reckoned, 77, 78. 
when the day preceding: the assizes, how the writ of venire facias jaratores to 
■^ '^ be dated, 162. 

SUPERSEDEAS, 

for not proceeding against prisoners, 230, & seq. 
on a writ ol false juogmeut, 303, 304. 
on a writ of error to this Court, 307. 

from this Court, 299. 
SURREBUTTER, time for filing, 130. 
SURREJOINDER, time for filing, 130. 
SURRENDER of Defendant in discharge of bail, 

when the defendant is at large, or in t&e prison of this Court, 268. 
when the defendant is a prisoner of a superior Court, 289. 

of an inferior Court, 290. 
after proceedings against the Sheriff, 103. 
on the bail bond, 1 10. 
on the recognizance of bail, 222, 223* 
deemed equivalent to perfecting, 103. 
rule for, and proceedings thereon, 288, 289. 
bail for the purpose of, need not justify, 92, 288. 
notice of, 289. 
enlargement of time for, 291. 
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TALES, 

how appointed, 164. 

consequence of not praying, 165. 
TAXATION OF COSTS.— See title Costs. 
TENANT, appearance of, to an action of ejectment, 208. 
TERMS, 

assizes, in what analogous to, 36. 
TERM'S NOTICE, when required in the Courts at Westminster, what notice 

necessary in this Court, 179. 
TESTE OF WRITS, 43, 44, 60, 67, 82, 162, 220, 341. 
TIME, how reckoned generally, 78, 130, 131. 
TRANSCRIPT OF RECORD, 

on writ of error, 301. 

certiorari) 249. 

TRIAL, 

at the assizes, 

entry of causes for, 169. 

order, in which lists of causes for, are taken, 171. 
is at bar, 18, 173. ] 
of causes sent by mittimus 347. 
notice of, 144. 

countermand notice of, 145, 282. 
by proviso, 144, 269 

notice of, 144, 269. 
jury process on, 161, 269. 
of issues befcre the sheriff, &c. 

in what cases granted, 270. 
application for, 271. 

affidavit in support of, form of 271, nota. 
notice of, 272. 
preparing the record in, 272, ^ 

form of conclusion of, 272, note, 
writ of, 272. 

form of, 273, note. 

entering with the sheriff, &c 273, 274. 
return to, 275. 
certificate on, to deprive a plaintiff of costs, under 43 El. c 6, 

not allowed, 274. 
for stay of ex3Cution, 275. 
postponing trial, 274. 
judgment and execution after, 275. 
new trial after, 275, 276. 
costs of the day, 272. 
judgment as in case of nonsuit, 272. 
trial by proviso, 272. 
variances amendable on, 274. 
new— see title New Tkial. 

U 
UNDEFENDED CAUSES, when called on, 172. 
UNDER-SHERIFF, 20. 

V 
VARIANCES, 

on the trial, rmendment in cases of, 174. 
on a trial befi re the Sheriff, &c. amendable, 274* 
between process and declaration, 119,120. 
declaration and notice, 121. 
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vlK ^^^^^^ Jl^RATORES^See title JiTKT Prockss*. 

not to be stated m the body of the dedaratioo or pipings, ^^xeept wh-re 

to be stated in the margin of a dedaratioii. iTl IT^uf'"' ^"'**^^^*'^' ^ ^7. 
changing in order to effect a trial at Lancaster or Liveriool 3fi. lift 
changing to counties palatme in proceedings in tho CowL at We^tiw., lA 
VERDlcT^'"^"' ^"^ '"^ *^^ P^"" °* *"*^^®' ^7^;^^"'^-^* Westminster, 14. 

what necessary to be attended to on enterintr. 173 
motion to set aside, o» »'»»• 

after trial at the assizes, 285. 

^ before the Sheriff, 275, 276. 
VIEW. • "^^^'^* ^^' 

new rule relating to, 165, 166, 
mode of obtaluing, 166, 167, 

, . form of, rule for, 167, note, 

juiy process iii case of, 168. 

, form of, 168, note, 

expenses of viewers, &e. 166, note, 
costs of, 168. 

WAffiirOF^Hi^?^^""^ '"^'^'^'' "' ^^ Court, 129. 

on capias, 69, 70.^ 

t)n distringas, 85. ' 

onjletainer, 227. 

on scire facias to revive a iudirmenL .^1 
WARRANT OF ATTORNiYf^^ ^• 

to sue or defend, 

memorandum of, 

♦^ « r • °f * *•* ^® entered oft the record, 143. 
to confess judgment^ 193. w^", x^. 

stamp duty on, 193, note. 

judgmenton, 197, 198. , ' 

costs of, 198. 
when above a year old 

t«^ ^ars'oKa'"^"^"^ ''' entering judgment, 197, 
not within the protection of, i W. IV c 7 199 

WESTMINSTER xotef "^"°' '^'^'''' ^^ ^^^^^ "^ *^ ^^o^^ent, 199. 
jurisdiction oi' in the County Palatine of Lancaster n 
laeuuig execution from, on judgments of^h^^rCouft i^i 

compeffing their attendance, 

by subpcena on trial at the assizes, 147. 

before the sheriff, 2*74. 
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[ WITNESSES, 

compelliog their attendance, 
I hy habeas corpus ad testificandum, 150, 151. 

before arbitratortf, 295 
\ 



examination of, upon interrogatories, 156, 157. 
L interested solely on account of verdict, admissible, 157. 

allowance to, for attending at the assize:*, 325, 326, 327, 328. 
' " proceeding against tor non-attendance when served out of the county, . 14d, 150* 

' WRtrS, yf 

j original, .^ b 

I jurisdiction formerly given '^1.0 this Court by, 13* 

other VI fits— see respective titles. 

Y 
YEAH, 

when no proceedings are taken within, what notice necessary, 179. 
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